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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case No. 15-CIV-22692-Ungaro/Otazo-Reyes 
 

PEOPLE  FOR THE ETHICAL TREATMENT OF 
ANIMALS, INC., ANIMAL LEGAL DEFENSE 
FUND, HOWARD GARRETT, and ORCA 
NETWORK, 
 

Plaintiffs, 
v. 
 
MIAMI SEAQUARIUM and FESTIVAL FUN 
PARKS, LLC, d/b/a PALACE 
ENTERTAINMENT, 
 

Defendants.  
 
 

 

    
 

DEFENDANT’S MOTION TO EXCLUDE TESTIMONY OF PLAINTIFFS’ 
IDENTIFIED EXPERT PIERRE GALLEGO 

AND INCORPORATED MEMORANDUM OF LAW 
 

Defendant Festival Fun Parks, LLC d/b/a Palace Entertainment d/b/a Miami Seaquarium 

(“Miami Seaquarium”), by and through undersigned counsel and pursuant to Rule 702 of the 

Federal Rules of Evidence, respectfully moves to exclude the opinions of Plaintiffs’ identified 

expert Dr. Pierre Gallego (“Gallego”) because he is not licensed to practice veterinary medicine 

in the United States and is thus unqualified to offer opinions regarding Lolita’s health, fitness, or 

soundness.  In support of this Motion, Miami Seaquarium submits the following Memorandum 

of Law.  
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MEMORANDUM OF LAW 

I. INTRODUCTION  

This case centers around Lolita, a killer whale (orca), of the Southern Resident 

population, who has lived in her home at the Miami Seaquarium since 1970, when she was 

approximately six years old.  On May 11, 2015, captive Southern Residents became subject to 

the Endangered Species Act (“ESA”), which Plaintiffs contend the Miami Seaquarium has 

violated by committing a “take” of Lolita because of the size of her pool, lack of an orca 

companion, and alleged lack of adequate shade.  In order to support their position that the Miami 

Seaquarium is in violation of the ESA, Plaintiffs intend to have Gallego, a Luxembourg-based 

veterinarian, offer opinions regarding the health, fitness, or soundness of Lolita and otherwise 

offer opinions to diagnose Lolita with certain medical conditions.  See Expert Report (“Report”), 

attached as Exhibit “A,” at 3–10. Gallego’s opinions regarding Lolita’s health, and Miami 

Seaquarium’s care of Lolita, should be excluded because Gallego is not a qualified expert given 

that Gallego is not licensed to practice veterinary medicine anywhere in the United States.   

II. FACTS 

In his Report, Gallego represents that he graduated from veterinary school in Belgium, 

received his Masters in the United Kingdom, and has worked on various European projects.  

Report at 1–2.  Gallego fails to establish in his Report, however, that he is licensed to practice 

veterinary medicine in Florida as is required under Chapter 474 of the Florida Statutes, or that he 

is licensed to practice anywhere in the United States.  For the reasons set forth more fully below, 

Gallego’s opinions regarding Lolita’s health, and Miami Seaquarium’s care of Lolita, should be 

excluded.  
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III. ARGUMENT 

A. Federal Rule of Evidence 702  

Rule 702 of the Federal Rules of Evidence (“Rule 702”) provides that a witness who is 

qualified as an expert may testify in the form of an opinion if:  

(a) the expert's scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 
(c) the testimony is the product of reliable principles and methods; and 
(d) the expert has reliably applied the principles and methods to the facts of the 

case. 
 

Under Rule 702, the Court acts as a gatekeeper to evaluate the admissibility of expert testimony. 

See Haddad v. Rav Bahamas, Ltd., 589 F. Supp. 2d 1302, 1306 (S.D. Fla. 2008) (“The Federal 

Rules of Evidence assign to the trial judge the gatekeeper task of ensuring that an expert’s 

testimony, whether scientific or non-scientific, rests on a reliable foundation and is relevant to 

the task at hand.)    

The Eleventh Circuit mandates that trial courts use a “rigorous” three part test to 

determine the admissibility of expert testimony under Rule 702.  United States v. Frazier, 387 

F.3d 1244, 1260 (11th Cir. 2004).  Under this three part test, the trial court must consider 

whether:  

(1) the expert is qualified to testify competently regarding the matters he intends 
to address; (2) the methodology by which the expert reaches his conclusions is 
sufficiently reliable as determined by the sort of inquiry mandated in Daubert; 
and (3) the testimony assists the trier of fact, through the application of scientific, 
technical, or specialized expertise, to understand the evidence or to determine a 
fact in issue. 
 

Id. These requirements are referred to as the “qualification,” “reliability,” and “helpfulness” 

prongs, respectfully, and each must be individually analyzed.  Kallas v. Carnival Corp., No. 06-

20115-CIV, 2009 WL 901507, at *4 (S.D. Fla. Mar. 30, 2009).  
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The party offering the expert must lay the proper foundation for admissibility of the 

expert’s testimony, and the party must prove such admissibility by a preponderance of the 

evidence.  Haddad, 589 F. Supp. 2d at 1306.  In other words, Plaintiffs must prove that Gallego 

is qualified to offer an expert opinion and that his opinions are reliable and helpful to the trier of 

fact.   

Under the qualification prong, the party offering the expert must prove that he is qualified 

to render the opinion proffered.  Fed. R. Evid. 702(a).  The Court must consider whether the 

expert has “scientific, technical, or other specialized knowledge” that will help the trier of fact in 

understanding the evidence.  Id. The reliability prong requires that an “expert’s conclusions must 

be based on sound scientific principles.”  Rider v. Sandoz Pharms. Corp., 295 F.3d 1194, 1197 

(11th Cir. 2002); Masferrer, 367 F. Supp. 2d at 1372–73 (noting that a trial court “must assess 

whether the reasoning or methodology underlying the testimony is scientifically valid and 

whether that reasoning or methodology properly can be applied to the facts in issue”).  Third, the 

helpfulness prong ensures that the expert opinion stays outside the province of the trier of fact 

and beyond the understanding of the average lay juror.   

Here, the Court should exercise its considerable discretion in expert evidentiary matters 

to exclude Gallego’s opinions and testimony because he is not qualified by training or experience 

to testify regarding the health, fitness or soundness of Lolita, including her medical care or 

medications given to Lolita, or the behaviors of Lolita as compared to wild orcas. 

B. Gallego is Not Qualified to Testify about Health-Related Issues Concerning 
Lolita.  

The Florida Statutes regarding Veterinary Medical Practice, Chapter 474, make clear that 

Gallego, a veterinarian who is not licensed to practice veterinary medicine in the United States, 
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is not qualified to render expert testimony in Florida regarding the health, fitness, or soundness 

of Lolita or that otherwise attempts to diagnose Lolita with various medical conditions.   

In determining whether a witness is qualified to offer expert testimony, a court must 

consider whether the expert has the education, knowledge, background, training and experience 

to offer an opinion on a topic that is relevant to the outcome of a particular dispute.  If such 

qualifications are lacking, the court may exclude the testimony.  See, e.g., Trilink Saw Chain, 

LLC v. Blount, Inc., 583 F. Supp. 2d 1293, 1304 (N.D. Ga. 2008) (noting that “many courts have 

excluded testimony when they determine that the witness is testifying to an area outside of - but 

related to - his expertise”).  An expert’s experience, standing alone, does not render any opinion 

by such an expert as reliable.  Masferrer, 367 F. Supp. at 1372.  In other words, the “trial court’s 

gatekeeping function requires more than simply taking the expert’s word for it.”  Id.  

 Whether an expert is licensed in a particular area is relevant in determining whether an 

expert is qualified to render expert opinions in that specific area.  For example, in S.W. v. United 

States, No. 3:10CV502-DPJ-FKB, 2013 WL 1342763, (S.D. Miss. Apr. 2, 2013), an expert with 

a medical degree in family medicine attempted to offer opinions regarding the standard of care 

for surgeons’ and nurses’ post-operative treatment.  Id. at *4–5.  There, the court held that the 

expert was not qualified and that his opinions fell “beyond the scope of his license.”  Id. at*5; see 

also, State of Gee v. Bloomington Hosp., No. 1:06-CV-00094-TWP, 2012 WL 591459, at *6 

(S.D. Ind. Feb. 20, 2012) (holding that a paramedic, who is not a licensed nurse practitioner, 

could not testify as an expert as to the deceased’s overall health or deteriorating medical 

condition).  

 Further, several states have predicated an expert’s qualifications on whether that expert 

is licensed in the United States.  See Culliford v. Kaiser, No. CIV.A.SA-00CA605-EP, 2001 WL 
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36101313, at *1 (W.D. Tex. Aug. 8, 2001) (holding that two expert New Zealand physicians 

who were not licensed to practice medicine in the United States did not qualify as experts under 

Texas law); Cagle v. Ehirim, 304 Ga. App. 451, 452, 696 S.E.2d 438, 438 (Ga. Ct. App. 2010) 

(construing Georgia statutes on medical malpractice and expert opinions to mean that a 

neurosurgeon licensed to practice in Great Britain, Austria, Germany, and India was not qualified 

to be an expert in a professional malpractice action); Nikolayev v. Oyler, 143 Wash. App. 1012 

(Wash. Ct. App. 2008) (upholding the trial court’s ruling that a massage therapist, medically 

licensed in Russia, was not competent to provide expert opinion testimony); see also Karpinski v. 

Lim, No. 03 CO 64, 2004 WL 1322921, at *2 (June 10, 2004 Ohio Ct. App.) (holding that a 

Canadian neurosurgeon, not licensed in the United States, was precluded from interpreting 

radiographic studies pursuant to Ohio evidence rule which prohibits an expert witness in a 

malpractice action from testifying on the issue of liability if that expert is not licensed in the 

United States).  

Here, Florida Statute § 474.213(1)(i) expressly prohibits Gallego from “[p]ractic[ing] 

veterinary medicine in this state, unless [he] holds a valid, active license to practice veterinary 

medicine pursuant to [Chapter 474].”  Florida Statute § 474.202(9) defines the “[p]ractice of 

veterinary medicine” as:  

diagnosing the medical condition of animals . . . or undertaking, offering, or 
holding oneself out, as performing any of these functions.  The term includes the 
determination of the health, fitness, or soundness of an animal. 
 

In other words, because Gallego is not licensed to engage in the “practice of veterinary 

medicine” in Florida, he is not qualified to “diagnos[e] the medical condition” or make a 

“determination of the health, fitness or soundness” of Lolita through his expert testimony.  

Florida Statute § 474.202(9).   
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If Gallego was licensed to practice veterinary medicine anywhere else in the United 

States, however, Florida Statute § 474.2125(1) would permit Gallego to “provide veterinary 

medical services” under a temporary license in Florida.  But Gallego is not licensed to practice 

veterinary medicine in the United States and thus does not fall within the purview of § 

474.2125(1).  Nonetheless, Gallego provides several opinions in an attempt to diagnose Lolita 

with various medical conditions and make a determination regarding her overall health.  For 

example, in his Report, Gallego states that Lolita’s cohabitation with Pacific white-sided 

dolphins “is a source of stress to her” which can lead to a “depressing effect on her immune 

system.”  Report at 3.  Furthermore, Gallego opines that Lolita has “significant tooth wear” and 

that she is a “chronically ill patient with recurring infections and mildly impaired kidney 

function.”  Id. Without being licensed in the United States, however, Gallego is not qualified to 

make these diagnoses or determinations.   

Plaintiffs will no doubt try to argue that offering expert testimony in a court proceeding is 

not “practicing veterinary medicine” in Florida.  That is simply not true.  Rather, the Florida 

Legislature set forth a number of approved exemptions to the applicability of Chapter 474 in 

Florida Statute § 474.203.  Clearly, none of those exemptions includes the rendering of expert 

testimony regarding the “medical condition” or “health, fitness, or soundness of an animal.”  If 

the Florida Legislature wanted to exempt expert testimony about the “medical condition” or 

“health, fitness, or soundness of an animal,” such as Lolita, it could have included it as one of the 

approved exemptions. See, e.g., United States v. Castellana, 433 F. Supp. 1309, 1313 (M.D. Fla. 

1977) (finding that, under the principle of expressio unis est exclusio alterius, if Congress did not 

list certain exemptions in a statute, it impliedly excluded such exemptions from consideration); 

Prewitt Mgmt. Corp. v. Nikolits, 795 So. 2d 1001, 1005 (Fla. 4th DCA 2001) (“Further, the 
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familiar rule of statutory construction expressio unius est exclusio alterius requires that when a 

law expressly describes a particular situation where something should apply, an inference must 

be drawn that what is not included by specific reference was intended to be omitted or 

excluded.”); State ex rel. Veale v. City of Boca Raton, 353 So. 2d 1194, 1196–97 (Fla. 4th DCA 

1977) (holding that where the Florida Public Records Act provided for a statutory exemption 

referring to certain investigative reports, but not others, the Florida Legislature “clearly” 

intended to exclude those other reports from exemption). 

Gallego may have experience practicing veterinary medicine in Europe, but he is not 

licensed to practice veterinary medicine in the United States.  The failure to be licensed in the 

United States renders Gallego unqualified under Rule 702 to provide an expert opinion on 

Lolita’s health and well-being in this state.  

IV. CONCLUSION 

 WHEREFORE, for all of the foregoing reasons, Miami Seaquarium respectfully requests 

that its Motion be granted. 

CERTIFICATION REGARDING PRE-FILING CONFERENCE 

Pursuant to Local Rule 7.1(a)(3), undersigned counsel for Miami Seaquarium certify that 

they have conferred with Plaintiffs in a good faith effort to resolve the issues raised in this 

Motion and can state that Plaintiffs oppose the relief requested herein. 
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Dated: March 11, 2016   Respectfully submitted, 
   
 
 

/s/ Mark A. Salky    
Mark A. Salky, Esq. 
Florida Bar No. 058221 
salkym@gtlaw.com 
Evelyn A. Cobos, Esq. 
Florida Bar No. 92310 
cobose@gtlaw.com 
GREENBERG TRAURIG, P.A. 
333 S.E. 2nd Avenue 
Miami, Florida 33131 
Telephone: (305) 579-0500 

 
Jennifer B. Moore, Esq. (Pro hac vice) 
moorej@gtlaw.com 
GREENBERG TRAURIG, LLP 
Terminus 200 
3333 Piedmont Road NE 
Suite 2500 
Atlanta, GA 30305 
Telephone: (678) 553-2100 
 
James H. Lister, Esq. (Pro hac vice) 
jlister@dc.bhb.com  
Melinda L. Meade Meyers, Esq. (Pro hac vice) 
mmeademeyers@dc.bhb.com 
Birch, Horton, Bittner & Cherot, P.C. 
Suite 1020 
1156 15th Street, NW 
Washington, D.C.  20005 
Telephone: (202) 659-5800 

 
William A. Earnhart, Esq. (Pro hac vice) 
wearnhart@bhb.com 
Birch, Horton, Bittner & Cherot, P.C. 
1127 West 7th Avenue 
Anchorage, AK  99501 
Telephone: (907) 276-1550 
 
Attorneys for Defendant Festival Fun Parks, LLC 
d/b/a Palace Entertainment d/b/a Miami 
Seaquarium 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that, on March 11, 2016, I served the foregoing document by 

Registered E-mail on counsel for Plaintiffs as follows:  Paul J. Schwiep, Esq., Coffey Burlington, 

P.L., pschwiep@coffeyburlington.com; Scott Hiaasen, Esq., Coffey Burlington, P.L., 

shiaasen@coffeyburlington.com; Jared Goodman, Esq., PETA Foundation, JaredG@petaf.org; 

Matthew Strugar, Esq., PETA Foundation, Matthew-S@petaf.org; Caitlin Hawks, Esq., PETA 

Foundation, CaitlinH@petaf.org; and Stefanie Wilson, Esq., swilson@aldf.org, Counsel for 

Plaintiffs. 

  

/s/ Mark A. Salky    
 MARK A. SALKY 
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EXHIBIT “A” 
to Motion to Exclude  

Pierre Gallego Expert Report 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case No. 15-CIV-22692-Ungaro/Otazo-Reyes 
 

PEOPLE  FOR THE ETHICAL TREATMENT OF 
ANIMALS, INC., ANIMAL LEGAL DEFENSE 
FUND, HOWARD GARRETT, and ORCA 
NETWORK, 
 

Plaintiffs, 
v. 
 
MIAMI SEAQUARIUM and FESTIVAL FUN 
PARKS, LLC, d/b/a PALACE 
ENTERTAINMENT, 
 

Defendants.  
 
 

 

    
 

[PROPOSED] ORDER GRANTING DEFENDANT’S MOTION TO EXCLUDE 
TESTIMONY OF PLAINTIFFS’ IDENTIFIED EXPERT PIERRE GALLEGO 

 THIS CAUSE came before the Court upon Defendant’s Motion to Exclude Testimony of 

Plaintiffs’ Identified Expert Pierre Gallego [D.E. __] (the “Motion”). Based on the arguments 

presented in the Motion, the pleadings on file, and other relevant matters, the opinions and 

testimony of Plaintiffs’ proffered expert Pierre Gallego are not supported by adequate 

knowledge, skill, experience, training or education because he is not licensed to practice 

veterinary medicine in the United States.  The Court, having considered the Motion and being 

otherwise fully advised in the premises, it is hereby 

 ORDERED AND ADJUDGED as follows: 

1. The Motion is GRANTED. 

2. Pierre Gallego may not testify at trial regarding the following issues: 

a. Lolita’s medical condition. 
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b. Lolita’s health, fitness or soundness. 

 DONE AND ORDERED in Chambers at Miami, Florida, this ___ day of April, 2016.  

 

      _________________________________________ 
UNITED STATES DISTRICT JUDGE 
 

Copies furnished to counsel 
through CM/ECF 
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