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11 P-R-O-C-E-E-D-I-N-G-S

12 COURTROOM DEPUTY:  All rise.  

13 The United States District Court for the Southern 

14 District of Florida is now in session, the Honorable Alicia M.  

15 Otazo-Reyes presiding.

16 THE COURT:  Good morning, everyone.

17 COURTROOM DEPUTY:  People for the Ethical Treatment of 

18 Animals, Inc., et al versus Miami Seaquarium, et al, case number 

19 15-22692-civil-Ungaro.  

20 Counsel, please state your appearances for the record.

21 MS. HAWKS:  I'm Caitlin Hawks for Plaintiffs.

22 MR. HIAASEN:  Scott Hiaasen for Plaintiffs.

23 MR. SALKY:  Good morning, Your Honor.  Mark Salky from 

24 Greenberg Traurig here in Miami on behalf of the Defendant 

25 Festival Fun Park, LLC doing business as Miami Seaquarium.  
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 1 With me here today on the far end is Jim Lister from the 

 2 firm Birch, Horton, Bittner and Cherot in Washington, D.C.  

 3 Next to him on his right is my colleague from my firm's 

 4 Atlanta office, Jennifer Moore.  

 5 Next to her and on my left is our corporate 

 6 representative Robert Rose, who is the curator at the Miami 

 7 Seaquarium.  

 8 And in the back of the courtroom, Your Honor, is Dr. 

 9 Maya Rodriguez who is the veterinarian at the Miami Seaquarium, 

10 and to her right is Marnie Wood, who is a supervisor in the 

11 animal training department at the Miami Seaquarium.

12 THE COURT:  And the young gentleman?  

13 MR. SALKY:  The young gentleman is Tanner, who is 

14 Robert Rose's son.

15 THE COURT:  All right.  Very good.  You may be seated 

16 except when addressing the court.  

17 All right.  I wanted to thank counsel for the very 

18 complete binder that was provided to me.  I made sure that 

19 everything was in there.  I think there was one late filing, the 

20 declaration of Clinton Thad Lacinak that was in there added to 

21 it.  So I think we have everything.  

22 So first let me ask you, beyond what's in the papers, 

23 have you all reached any other accommodation?  Or I should just 

24 go by what the latest -- which is basically the reply?  

25 MS. HAWKS:  We have not reached any other 
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 1 accommodation, Your Honor.

 2 THE COURT:  All right.  All right.  Thank you.  All 

 3 right.  

 4 So let's see, as I have reviewed it, it seems to me 

 5 that the issues that need resolution is first and foremost the 

 6 length of time for the examination.  Plaintiff wants 24 hours, 

 7 including nighttime viewing using infrared light, and Defendant 

 8 is proposing the hours between 7 a.m. and 1 p.m. when the orca 

 9 is not having trainer interaction, but I understand that that 

10 overlaps a little bit into the public exhibition.  

11 Then there seems to be another dispute about how to 

12 conduct the exam.  The Plaintiff wants the expert to direct Dr. 

13 Rodriguez, and the Defendants want the exam to proceed on 

14 limited predetermined areas to be provided three days before.  

15 It seemed like with regard to the sound recording, I 

16 thought I saw something in the proposed order that said that 

17 sound recording was okay, as long as it was done from the 

18 stands.  Let me hear about that from Defendants to make sure I 

19 got that right.  

20 MR. LISTER:  Your Honor, that's essentially correct.  

21 We're not opposing sound recording from public areas.

22 THE COURT:  Okay.  

23 MR. LISTER:  Public areas stop about one foot from the 

24 rail of the pool.  So it's the stands, and the area up to about 

25 one foot from the rail of the pool is public.  
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 1 THE COURT:  Okay.  And then there is also a dispute 

 2 about the number of people who would be up against the rail and 

 3 again, let me make sure I have this right, I think the Plaintiff 

 4 wanted three people plus attorney, plus videographer.  I may 

 5 have gotten that wrong.  Defendant wants only two people.  

 6 So let me hear from Plaintiff exactly who do you want 

 7 standing up against the rail.  

 8 MS. HAWKS:  Yes, Your Honor.  To some degree, it would 

 9 vary.  I don't think that there's a circumstance where the 

10 attorney would need to be up against the rail because we're not 

11 the ones who are performing any expert observation.  But at 

12 least some combination of the three experts would need to be 

13 there.  If there were a particular portion of the inspection for 

14 which a given expert's observation were not necessary, they 

15 would be happy to step back.  The videographer though would need 

16 to be present probably for all of it so that it could be 

17 thoroughly documented.  

18 And also, Your Honor, I note that one of the exhibits 

19 was -- a letter that Plaintiff submitted was a letter that 

20 actually shows that Plaintiffs routinely appear to allow members 

21 of the public to congregate in groups of greater than two, 

22 closer to -- right up against and even, in fact, leaning over 

23 that rail.  

24 THE COURT:  All right.  So you're saying you have your 

25 videographer all the time and then you have your three experts, 
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 1 some of whom might rotate out?  

 2 MS. HAWKS:  Correct, yes.  Exactly.

 3 THE COURT:  All right.  And then we have the dispute 

 4 about the lab that Plaintiff wants -- Plaintiffs want to pick 

 5 their own lab and Defendant wants to pre-certify it.  Now --

 6 MR. LISTER:  Your Honor, did you wish to hear 

 7 Defendant's position on the number of people up by the rail?  

 8 THE COURT:  No, I just wanted -- I think that you only 

 9 want two people, right?  

10 MR. LISTER:  That's not quite right.

11 THE COURT:  Oh, okay.  All right.  You want more than 

12 two people?  

13 MR. LISTER:  What our proposal is is that when times 

14 when trainers are interacting with Lolita, so she's active and 

15 there's trainers with her, it's fine for the Plaintiffs to have 

16 two up against the rail.  The others can be just a few feet 

17 back.  And then for brief periods of time if there's some great 

18 need, we would propose to allow up to four.  That would be for a 

19 brief period of time.  

20 And then during rest times when the trainers aren't 

21 there, Lolita has her alone time, we would then propose that the 

22 Plaintiffs be back in the stands.  

23 THE COURT:  All right.  So that sounds a little bit 

24 different from two people.  

25 Now, let me ask you this question:  I thought your 
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 1 proposal of 7 a.m. to 1 p.m. was all no trainer time.  

 2 MR. LISTER:  No, Your Honor.  I'll be glad to go 

 3 through right now what the schedule would be and how it would go 

 4 and what portions would be no trainer time.

 5 THE COURT:  All right.  All right.  We'll address that 

 6 then when we do the time and then we'll clarify this business of 

 7 when people can be up against the rail or not.  All right.  

 8 As far as the major categories times, sound recording, 

 9 people against the rail and the lab, have I pretty much laid out 

10 the areas of dispute or am I missing anything?  

11 MR. LISTER:  Your Honor, there's one other very 

12 important issue for us which is knowing what equipment is going 

13 to be coming into the stadium so we can evaluate whether there's 

14 bright lights or sounds or other issues.

15 THE COURT:  Sort of like what people have to do to 

16 bring equipment here to the courthouse?  

17 MR. LISTER:  Yes, Your Honor.

18 THE COURT:  All right.  All right.  Is that a dispute, 

19 Ms. Hawks?  

20 MS. HAWKS:  Well, I can say we actually have been 

21 speaking to a couple of different videographers, so the person 

22 who we are likely going to use, but who wants to know for 

23 certain that the inspection is going forward before he commits 

24 to us, has said that for dark filming, nighttime filming, he 

25 would use --
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 1 THE COURT:  Hang on just a second.  I don't really need 

 2 to know that.  Do you oppose giving them pre-notice of what 

 3 equipment you plan to bring?  

 4 MS. HAWKS:  No, we will provide the list.  I don't know 

 5 whether that would necessarily be a firm commitment today, but 

 6 we will provide it in advance of the inspection.

 7 THE COURT:  How far ahead of the inspection do you 

 8 want?  I think you're talking about January 19th, 20th, 

 9 somewhere in there which is next week?  

10 MR. LISTER:  Yes, Your Honor.  It would need to be 

11 enough time so that we would get the equipment names, 

12 manufacturers, model numbers.  And what we're going to do is go 

13 on the internet and we'll pull the specifications and see what 

14 it says about lights and sounds and a reasonable amount of time 

15 to do that.  Certainly, tomorrow is Saturday, would then give us 

16 two calendar days before the inspection starts.

17 THE COURT:  All right.  So you want it by tomorrow.  

18 You want the list of equipment by tomorrow.  Can you do that, 

19 Ms. Hawks?  

20 MS. HAWKS:  Yes, that shouldn't be a problem.

21 THE COURT:  All right.  So that's not a dispute then.  

22 List of equipment by tomorrow.  All right.  

23 So back to my list.  All right.  The time.  So the 

24 Plaintiff wants 24 hours, I imagine contiguous from January 19th 

25 to the 20th using infrared at night.  The Defendant is proposing 
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 1 six hours, and now I'll give the opportunity to Defendant to lay 

 2 out for me the proposed schedule.

 3 MR. LISTER:  Thank you, Your Honor.  The purpose of the 

 4 proposed schedule is to balance the ability of the Plaintiffs to 

 5 observe Lolita during all phases of her daily activities with 

 6 the reality that orcas are creatures of habit and that if you do 

 7 things unusual and that they don't expect and put them in 

 8 unfamiliar situations, you'll get back nontypical results and 

 9 spoil the whole purpose of the exercise.  

10 So with that in mind, our proposal is that Plaintiffs 

11 would enter the empty stadium at 7 a.m., which is dawn.  She has 

12 no interaction with her trainers.  She's just in the pool with 

13 the dolphins.  That's one of the reasons why the Plaintiffs 

14 would be in the stands, not right up against the railing.  

15 From 7 a.m. through 9:30 p.m. -- 7 a.m. to 9:30 a.m., 

16 which is two and a half hours, there will be no trainers there 

17 and we can make sure there are no trainers there and that is her 

18 norm and her norm will be observed during the inspection.  

19 At 9:30 a.m., a single trainer comes in and does a routine 

20 morning check of the animal that takes a few minutes.  

21 Plaintiffs are welcome to come up to the rail for that.  Then 

22 the orca goes back to rest time for approximately another 40 

23 minutes until about 10:15 a.m.  

24 At 10:15 a.m., we have the principal training session.  

25 At this point, the stadium is closed, no members of the public 

PROCEEDINGS RECORDED BY DIGITAL AUDIO RECORDING

TRANSCRIPT PRODUCED BY COMPUTER

Case 1:15-cv-22692-UU   Document 172   Entered on FLSD Docket 04/05/2016   Page 9 of 42



10

 1 are allowed, but the Plaintiffs will be there.  This will allow 

 2 the Plaintiffs to see some very important time.  They're allowed 

 3 to see the trainers working with Lolita, there will be a 

 4 veterinary exam conducted by Dr. Rodriguez.  This will last from 

 5 about 10:15 to 10:40.  And during this time, of course the 

 6 Plaintiffs will be up against the rail and seeing Lolita close.  

 7 In fact, Lolita will be bought up to the rail directly opposite 

 8 the Plaintiff so they can see her very, very close.  

 9 From 10:40 a.m. until about 12:15 p.m. is another rest 

10 time where the trainers aren't there.  There's the possibility 

11 of putting in one additional training session right in the 

12 middle of that which would allow Plaintiffs to see some 

13 additional training and that's -- that can be clarified, that 

14 can be the subject of discussion.  But there will be an 

15 additional substantial rest time, at least an hour and 40 

16 minutes, possibly longer where they can see her rest.  

17 At about 12:15 p.m., the stadium opens to the public.  

18 This is when the public can come in.  That's the very brief 

19 period of time where the public can come up and approach the 

20 rail and that's when the Plaintiffs have their pictures.  This 

21 is pre-show time.  The trainers are there and of course, the 

22 Plaintiffs are welcome to be at the rail too.  

23 At 12:40 p.m., the show starts and will be run until 

24 about 1:00.  Then people need to go back in the stands.  

25 Obviously the paying customers are there.  Then for safety 

PROCEEDINGS RECORDED BY DIGITAL AUDIO RECORDING

TRANSCRIPT PRODUCED BY COMPUTER

Case 1:15-cv-22692-UU   Document 172   Entered on FLSD Docket 04/05/2016   Page 10 of 42



11

 1 reasons with Lolita doing the energy -- high energy exercises, 

 2 people need to be back.  

 3 At 1:00, the show ends.  We said that inspection would 

 4 end at 1.  In reality, the public can stay from about 1 to 1:15 

 5 when the stadium is locked and the Plaintiffs are welcome to 

 6 stay for that time as well.  

 7 At 1:15, the stadium would be locked, the Plaintiffs 

 8 would exit with the rest of the customers, Lolita would then 

 9 have her normal afternoon and that would limit the disruption of 

10 her daily routine.  

11 We set this proposal after hearing from the Plaintiffs 

12 that what they really wanted was time where Lolita is not 

13 interacting with her trainers as well as the veterinary exam, 

14 and that is provided to them.  And the idea is to balance the 

15 disruption to the orca with the Plaintiffs' desire to obtain 

16 information.  

17 THE COURT:  All right.  Let me hear from Plaintiffs -- 

18 two questions.  One is, aside from your request of 24 hours 

19 contiguous, is this daytime schedule providing sufficient 

20 daytime observation for you or do you need more daytime?  

21 And number two, what is your basis for requesting 

22 nighttime?  And I'm kind of like splitting it into 

23 daytime/nighttime so we can address the nighttime objections 

24 that the Defendant has raised.  

25 So with regard to daytime, is these hours from 7 a.m. 
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 1 to 1, little bit after 1 p.m., approximately six hours, allow 

 2 enough time for the observations that you want to conduct or do 

 3 you need more daytime and why?  

 4 MS. HAWKS:  Okay.  Thank you, Your Honor.  So as to the 

 5 first question, we do indeed need more daytime hours.  Part of 

 6 the reason that we have requested a 24 hour observation is that 

 7 our experts need to be able to see how Lolita behaves over the 

 8 course of an extended period of time throughout the day.  You 

 9 know, orca behavior from morning until night and throughout the 

10 night varies considerably, so limiting it to just the daytime 

11 hours between 7 a.m. and 1 p.m. risks that we would miss out on 

12 seeing some of her commonly displayed daytime behaviors.  That 

13 leaves a lot of the daytime kind of still open, and we want to 

14 see how she behaves during that period of time as well.  

15 With regard to the basis for nighttime observation, 

16 it's related to that, that we want to see how her behavior 

17 varies throughout the course of a 24 hour period.  But also, as 

18 is set forth in the declaration of John Hargrove which 

19 Plaintiffs submitted with their reply, you know, orca behavior, 

20 particularly captive orca behavior, changes drastically at night 

21 because during that time period, the orca is not anticipating 

22 the next feeding session, the next training session.  So even if 

23 during the day there are periods of rest, Lolita is a very 

24 intelligent animal, she knows her routine, she knows what's 

25 coming, so it's very likely that the way that she's behaving is 
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 1 going to be informed by the stimuli or the anticipation of that 

 2 stimuli.  And so what we want is the ability to observe her 

 3 during a period of time when she's not anticipating that type of 

 4 activity.  

 5 And you know, as to the Defendant's purported concern 

 6 that our presence in observing her will yield somehow an 

 7 atypical results, you know, that goes more to the weight of the 

 8 evidence.  They can file a motion in limine, they can 

 9 cross-examine our experts about that, but it shouldn't be a 

10 basis for barring us from doing the inspection overnight all 

11 together.  They've not indicated that an overnight inspection 

12 would be harmful, merely that it would, you know, somehow 

13 potentially have an influence on her behavior and make it 

14 somewhat atypical.  But the reality of the situation is if we 

15 see her during the overnight period, she's still going to be 

16 subject to a much lower level of stimulation based merely on, 

17 you know, our quiet presence there than she would be during the 

18 day when she's anticipating crowds coming and going and training 

19 sessions and what have you.  

20 So we need to be able to see the variation in her 

21 behavior and the only way to do that is if we're in there at 

22 nighttime.  

23 THE COURT:  Let me ask defense counsel, what happens 

24 after 1:15?  Can you just give me an idea of what the rest of 

25 the day looks like?  
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 1 MR. LISTER:  Sure.  After 1:15, there is another break 

 2 time.  Another rest time.  And there is another show that starts 

 3 at approximately 4:30, 4:45.  And I'm going to ask this 

 4 question, there's an interruption in the middle of that 

 5 afternoon for one more training session, right?  

 6 MR. ROSE:  Correct.

 7 MR. LISTER:  About 3:00?  

 8 MR. ROSE:  Approximately, yes.

 9 MR. LISTER:  So there will be another husbandry session 

10 at about 3:00.  So we have a couple of hours after the stadium 

11 closes from the midday show, we have a break, and then -- for a 

12 husbandry session, training session that may be an hour, hour 

13 and a half again of the alone time, and then we have the 5 p.m. 

14 show which is the end of the day.  And then at about 5:45, 5:50, 

15 the stadium is locked and that's it.  She's on her own.

16 THE COURT:  Okay.  I'm sorry.  I thought you said the 

17 second show was at 4:30.  

18 MR. LISTER:  It's 5:00.  

19 THE COURT:  So 5.  Okay.  So just the same way you did 

20 it before, 1:15 until 3:00 rest time?  

21 MR. LISTER:  Your Honor, I have the risk of giving you 

22 slightly wrong information.

23 THE COURT:  Well, why don't we let the knowledgeable 

24 person tell me.  

25 Yes.  You may address me from there.
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 1 MR. ROSE:  Sure.  The shows are pretty consistent right 

 2 now.  So the show schedule is 12:40 which is the first show, and 

 3 the second show is currently at 5.  So after the guests will 

 4 exit the stadium at approximately 1:20 or so, it will again be a 

 5 quiet time.  We usually do a train after that first show or 

 6 another husbandry session, and then there is also another period 

 7 of break time.  And then at some point, potentially the trainers 

 8 will come back prior to the show to do another session.  

 9 Now, this isn't always predictable or dependable, but 

10 we work on a very variable schedule.  And so at that point, the 

11 trainers would come back prior to the show and open up the 

12 stadium as they had done early on, the stadium will open at 

13 approximately 4:40.  The show will commence at 5.  It will 

14 terminate at approximately 5:20.  And then after that, we will 

15 do yet another husbandry session and then usually the trainers 

16 are out of there before 6:00.  

17 THE COURT:  All right.  So let me see if I got that 

18 right.  1:15 to about 3:00, rest time and then training, then 

19 break time, then training, then show, then husbandry.  I think 

20 you mean feeding and so on.  And then one last training at 6:00?  

21 MR. ROSE:  We have the first show after the -- maybe I 

22 can make it a little easier.  After the first show, typically we 

23 do another husbandry session after the show.  And then at that 

24 point, there is a break in time where we potentially will come 

25 back and do yet another husbandry session.  The times are a 
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 1 little unpredictable, Your Honor, because we have other areas, 

 2 other animals that we're caring for.  So outside of the 12:40 

 3 and the 5:00, the exact times on some of the other husbandry 

 4 sessions can vary.  But then we will indeed come back again and 

 5 do the 5:00 show and then yet there is another husbandry session 

 6 after that.  

 7 THE COURT:  All right.  So basically would it be 

 8 accurate to say that roughly with some variations, the 7 to 1 

 9 kind of duplicates from 1 to 6?  

10 MR. ROSE:  Yes, ma'am.  That would be an excellent way 

11 to put it.  It really is almost a mirror image.

12 THE COURT:  Okay.  All right.  So then 6:00 is lights 

13 out, I guess?  

14 MR. ROSE:  Yes, ma'am.  When the sun goes down yes, 

15 ma'am. So the trainers will leave, the trainers that care for 

16 Toki, or as the court referenced her, Lolita, is from 9:30 to 6.  

17 So yes, ma'am, they will depart prior to 6:00, the stadium will 

18 be closed up and then from really 6:00 until the following 

19 morning at 9:30, the only individual that may be coming into the 

20 stadium would be someone to check the water quality, and that is 

21 a periodic, one person coming in for less than a minute, taking 

22 a water sample just to ensure the quality of the water for the 

23 health of our animals.  

24 THE COURT:  All right.  

25 MR. LISTER:  Your Honor, the declaration of Marnie 
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 1 Wood, trainer, and Marnie is here in the courtroom as well, went 

 2 over what the scene is at nighttime.

 3 THE COURT:  I got that.  I reviewed it.  

 4 Thank you very much, sir.  Appreciate it.  

 5 All right.  So given that it appears, my words, that 

 6 the afternoon process is pretty much the same as happens in the 

 7 morning, let me just tell Plaintiffs, I am not prepared at this 

 8 point in time to allow the 24 hour round-the-clock inspection to 

 9 be conducted.  I think I looked a little bit at Judge Facciola's 

10 order, and he seemed to have split it into sessions and I think 

11 that that's a wise way of doing it.  I think for the moment, and 

12 again, this is discovery, it's not set in stone, if you find 

13 some reason to come back to ask for an afternoon session, I will 

14 entertain it.  But for this moment, I think that the morning 

15 session that covers all of the activities that get duplicated in 

16 the afternoon will be sufficient.  So that will be from 7 a.m. 

17 to 1:15, pretty much laid out the way that the schedule that was 

18 announced by defense counsel was said.  

19 Now, I am also inclined to allow a limited nighttime 

20 inspection, and that can be done either in the middle of the 

21 night or before the 7 a.m. or after the 6 p.m.  Let me hear from 

22 Plaintiffs, what would be your optimum. And I'm inclined to 

23 allow that for no more than three hours.  

24 MS. HAWKS:  Okay.  Thank you, Your Honor.  So in terms 

25 of the optimum time period, you know, I'm not an expert on orca 
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 1 behavior, I don't know exactly what period of the night -- what 

 2 three hour period of the night would be most useful in terms of 

 3 showing, you know, what her resting behavior would be.  But we 

 4 want to make sure that it is -- you know, when she's not subject 

 5 to outside stimuli, so I would like to know what time the water 

 6 quality sample is taken, if anybody else is in and out in order 

 7 to try to kind of frame those hours.

 8 THE COURT:  All right.  And what are the quieter times 

 9 overnight between 6 p.m. and 7 a.m.?  

10 MR. ROSE:  It's very quiet.  It's quiet.  I mean, it 

11 really is one individual coming in to the back pool typically 

12 where she's not and just gathering a sample.  You know, I think 

13 the preference here, anything at night, Your Honor, is going to 

14 be disruptive to this animal.  It's really asking to come into 

15 her bedroom and to really disturb her, and that's what they are 

16 asking for at this point.

17 THE COURT:  Well, I'm going to put limitations on the 

18 number of people, the equipment and so on.  And I'm limiting it 

19 in terms of the time.  I want to give them an opportunity to do 

20 a nighttime observation.  I'm going to do it, you know, with as 

21 little interference with the orca's rest time as possible, sort 

22 of like, I don't know, a parent checking on the kid sleeping or 

23 something like that.  That's what I'm envisioning.

24 MR. ROSE:  Okay.  And my recommendation would then be 

25 based on the time that you set, would be to just put it prior to 
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 1 the 7:00 time and just run one contiguous inspection.  I mean, 

 2 we must understand that even at 7 a.m. it will be disruptive.  

 3 She typically does not see this group of people in her stadium 

 4 at that time.  So the fact that they're coming in at 7 to 9:30, 

 5 two and a half hours with this 20 people maybe in the entourage 

 6 will be disruptive. 

 7 So my recommendation, if at all possible to the court, 

 8 would be to push it prior to the 7 a.m.

 9 THE COURT:  All right.  

10 MS. HAWKS:  Can I -- forgive me because I'm from out of 

11 town, but what time is sunrise typically?  

12 THE COURT:  Around 7 right now.

13 MR. ROSE:  Yes, ma'am.

14 MS. HAWKS:  Okay.  I think that would be acceptable.  

15 I would also ask though, Your Honor, if you were 

16 willing to consider it, part of the reason why it's important to 

17 Plaintiffs to do the longer observation, you know, at the end of 

18 the day, is that we would like to see how the activity 

19 throughout the day would affect Lolita.  So the inability to be 

20 there from, I guess, the hours of 1:15 and then 4 a.m. the next 

21 day would exclude that period.  So we wouldn't necessarily be 

22 able to observe her routine.

23 THE COURT:  I know you want round-the-clock, but I 

24 already told you you can have the morning for now until 1:00.  

25 If you have a basis for asking for an afternoon session, I will 
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 1 consider it.  

 2 MS. HAWKS:  Okay.  Thank you.

 3 THE COURT:  So you'll agree then so we'll step up the 

 4 start time to 4 a.m. but for the 4 a.m. to 7 a.m., I'm not going 

 5 to allow that large troop of people to come in.  I'm going to 

 6 limit that.  

 7 So let me hear from Plaintiff for the nighttime 

 8 inspection, what do you need?  Do you need the videographer with 

 9 the infrared?  

10 MS. HAWKS:  We do, yes.

11 THE COURT:  All right.  And what else?  

12 MS. HAWKS:  We would like the three of our experts to 

13 be there.  So John Hargrove, Dr. Maddalena Bearzi and then the 

14 veterinarian, Dr. Pierre Giego and then one attorney.  But the 

15 attorney participation would be minimal, and I think if it's me, 

16 I would be happy to sit in the back of the stands or otherwise 

17 just stand back.

18 THE COURT:  All right.  So that would be five people.  

19 All right.  So five people would be allowed in the area, 4 a.m. 

20 to 7 a.m.  No leaning against the rail, taking the video as 

21 unobtrusively as possible.  No loud talking.  Nothing beyond 

22 whisper.  

23 MR. LISTER:  Your Honor, may I be heard on number of 

24 people?  

25 THE COURT:  Yeah.  You don't want all three?  I mean, 
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 1 obviously they need the videographer and the attorney.  So you 

 2 don't want all three experts?  

 3 MR. LISTER:  No, if you look at their own declaration 

 4 from John Hargrove, he says that when nighttime observations was 

 5 done at Sea World, some observations were done by a single 

 6 person and occasionally they would be more.  Marnie Woods' 

 7 declaration as to what happens at Miami Seaquarium is that when 

 8 it's done, there's one person.

 9 THE COURT:  Right.  Well you can't use the videographer 

10 on his own.

11 MR. LISTER:  I think we can do one expert from the 

12 Plaintiffs, one videographer.  And we'll have to have a Miami 

13 Seaquarium person there as the monitor.  And in reality, I think 

14 we're going to have to have a Miami Seaquarium videographer, so 

15 that's four people, and I think that's the minimum number of 

16 total people.  Because it's the number of total people which 

17 matters.

18 THE COURT:  Right.  So you're saying one videographer 

19 for each side, one representative for each side and that's it.  

20 No attorneys.  

21 MR. LISTER:  That's right.  

22 THE COURT:  Well, I think the attorneys would probably 

23 want to be maybe present.  Not in the stadium, but somewhere.

24 MR. LISTER:  If they're not in the stadium, that's 

25 fine.  It's also critically, critically important that they not 
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 1 only come up -- obviously they can't come up to the rail because 

 2 that's right at the edge of Lolita's bed.  They need to stay 

 3 back in the stands.

 4 THE COURT:  Well, how is that going to work for the 

 5 video guy?  Is he going to have like a zoom lens?  

 6 MR. LISTER:  We haven't seen what type of video 

 7 equipment they have, but the stands rise up.  And the defense 

 8 actually put some pictures in.  The stands rise up so you can 

 9 get some elevation back in the stands.

10 THE COURT:  Okay.  In the stand area is what you're 

11 saying?  

12 MR. LISTER:  Yes, Your Honor.

13 THE COURT:  Not in the splash zone.

14 MR. LISTER:  Exactly.  Not at the rail, not at the 

15 splash zone.  Between the rail and the stands, but in the 

16 stands.

17 THE COURT:  All right.  Let me hear from Ms. Hawks.

18 MS. HAWKS:  Thank you, Your Honor.  So the attorneys 

19 would be happy to wait in an area outside of the stadium.  It 

20 really is important to us though that all three of our experts 

21 be able to perceive what is going on with regard to Lolita 

22 because their expertise is in different areas.  You know, we 

23 have one person, Mr. Hargrove, whose declaration was referenced 

24 who was a trainer of orcas for 14 years.  We have a veterinarian 

25 and then we have a cetacean biologist and we really do intend to 
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 1 --

 2 THE COURT:  All right.  I'm going to allow Mr. Hargrove 

 3 only, and he can convey his observations to the other two.  That 

 4 way there's one videographer per side, one representative per 

 5 side, that's four people, that's plenty.  All right.  So then 

 6 that's how we're going to handle that.  So that takes care of 

 7 the inspection.  

 8 MR. LISTER:  Your Honor, there's some details about 

 9 cell phones and laptops in there, we could address those at the 

10 very end, we could address those now because they're 

11 particularly relevant tonight.  

12 THE COURT:  You don't want people to bring their cell 

13 phones?  

14 MR. LISTER:  No.  No cell phones, no laptops, cell 

15 phones generate noise, laptops generate light as well as noise.  

16 If they want to very quietly walk out, of course they can have 

17 the cellphone in their pocket and they can walk out and consult 

18 with Ms. Hawks or whatever.

19 THE COURT:  So you're saying have the cellphone in the 

20 pocket and silent, sort of like you do in church?  

21 MR. LISTER:  Or in court.

22 THE COURT:  All right.  

23 MS. HAWKS:  I'm fine with the cellphone church policy.  

24 That's not a problem.  

25 THE COURT:  All right.  
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 1 MS. HAWKS:  Can I also ask just to clarify in terms of 

 2 where the videographer will be located, does your ruling govern 

 3 that?  

 4 THE COURT:  Well, they want sort of like a buffer, 

 5 right?  So that's why I was alluding to a zoom camera.  He needs 

 6 to be where the stands begin.  

 7 MS. HAWKS:  So that's like three to four feet back from 

 8 the railing; is that correct?  I've not been out there yet, so I 

 9 don't know.

10 MR. ROSE:  It's about eight from the railing.

11 MR. LISTER:  Eight from the railing.

12 MR. ROSE:  But from the stand, you can see her and see 

13 the stadium.

14 MR. LISTER:  Right.  Because you can go up in the 

15 stands and look down.

16 THE COURT:  So you can go up with zoom.  

17 MS. HAWKS:  Okay.  

18 THE COURT:  All right. So in the stand area.  All 

19 right.  

20 What else about -- well, cell phones includes laptops, 

21 tablets and so on.  

22 Okay.  So we've got the time.  

23 Now, I have reviewed all the matters relating to 

24 conducting the examination.  I'm going to do a little bit of a 

25 hybrid of what the parties are each proposing.  I am going to 
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 1 require Plaintiffs to provide a list of the exams that they want 

 2 to conduct -- that they want Dr. Rodriguez to conduct.  I think 

 3 there's already been some agreement about examination of the 

 4 teeth, blow hole and blood samples.  I don't know if there's 

 5 anything else that would need to be provided by tomorrow, just 

 6 like the list of equipment.  

 7 But then I am going to allow, after Dr. Rodriguez 

 8 conducts those prearranged exams, I am going to allow the 

 9 experts to solicit any additional exams that they feel would be 

10 appropriate based on what they're observing and it will be 

11 entirely in Dr. Rodriguez's discretion, as a licensed 

12 veterinarian in the state of Florida, whether to conduct those 

13 additional exams.  She will be the judge there.  All right?  So 

14 that's how it will go.  

15 Then on the sound recording, I think that you said that 

16 there could be sound recording from up to one foot from the rail 

17 whenever people can be by the rail.  Let me get that straight.  

18 So it sounds like there's no dispute -- much of a dispute here, 

19 so let's hear about that.

20 MR. LISTER:  Okay.  Your Honor, and the subject I think 

21 we're discussing is the recording of sound, measurements of 

22 sound levels.

23 THE COURT:  Right.  Right.  

24 MR. LISTER:  Yes.  We don't oppose recording in public 

25 places which is anywhere from up to one foot from the rail.
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 1 THE COURT:  All right.  Does that serve your purposes?  

 2 MS. HAWKS:  I just need to clarify exactly what the 

 3 layout of the stadium is because I have not myself been there.  

 4 So...

 5 THE COURT:  Do we have a picture somewhere in the 

 6 record?  

 7 MR. LISTER:  Yes, Your Honor.  Exhibit N 3, Plaintiffs' 

 8 N 3 is a photograph.  A couple of exhibits around that place 

 9 also have it, and I have copies here.  

10 MS. HAWKS:  So my question really is, other than the 

11 one foot buffer around the pool, are there nonpublic areas from 

12 which we would be excluded based upon this standard?  

13 THE COURT:  Here -- here's a really good one.  N -- the 

14 one with the people around the pool?  That gives you a good 

15 sense of the layout.  

16 MS. HAWKS:  Right.  So...

17 THE COURT:  The next one also.  So they're saying one 

18 foot back from the rail you can be recording.

19 MS. HAWKS:  And is that all the way around the pool 

20 throughout the stadium?  One foot back?  

21 THE COURT:  It's round.

22 MR. LISTER:  Yeah, the pool, the pool is an oval and 

23 there's the trainers' area, the nonpublic areas are in the back.  

24 But yes, all the way around.  It's more than 180 degrees, it's 

25 like three-fifths of an oval, three-fifths of an oval all the 
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 1 way around can you get to within one foot of the rail.

 2 MS. HAWKS:  And the other two-fifths?  What is that?  

 3 MR. LISTER:  That's the training area in the back.  

 4 That's where only the trainers go.  Public doesn't go there.

 5 THE COURT:  Right.  

 6 MS. HAWKS:  Okay.  And what is the reason for not 

 7 allowing sound recording in that?  

 8 THE COURT:  You're not going to go into where the 

 9 trainers are.  Basically I think that's what they're sort of 

10 like the back of the stage, right?  

11 MR. ROSE:  Yes, ma'am.  

12 MS. MOORE:  Correct, Your Honor.  And it also it drops 

13 down precipitously behind that back pool.  It's not as if 

14 there's an easy walkway behind it.  The oval, the stage goes 

15 across and then there's a pretty significant drop down so you 

16 really can't walk back there.

17 THE COURT:  All right.  So sound recording up to one 

18 foot from the railing in the public area.  All right.  

19 Now, the sound recording is going to be not done with 

20 people's cellphones, but with some kind of equipment that is 

21 going to be included in the list, right?  

22 MS. HAWKS:  Yes, we have an audio expert as well.

23 THE COURT:  Okay.  

24 MR. LISTER:  And Your Honor, to clarify something, we 

25 had talked about the hours when it would be acceptable for the 
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 1 Plaintiffs to be up against the rail just to observe Lolita or 

 2 -- and then how they can use sound equipment up to one foot from 

 3 the rail.  Now, during the nighttime portion and then the rest 

 4 time portion of this whole inspection where there's no trainers 

 5 interacting with Lolita and it's her quiet time, we've asked 

 6 that they be back in the stands, and I think Your Honor has 

 7 agreed with that.  And so during that time, they wouldn't be 

 8 bringing sound equipment up to one foot from the rail because 

 9 that would defeat the whole point of them being back in the 

10 stands.

11 THE COURT:  All right.  One foot from the rail in the 

12 public area during training and show?  

13 MR. LISTER:  During training and then during just 

14 before the show and just after the show when the public is 

15 there.  When -- during the show itself, that 20 minutes they 

16 need to be back in the stands like everyone else.

17 THE COURT:  During training just before and just after 

18 the show.  And then during those times sound recording from the 

19 stands?  

20 MR. LISTER:  Yes, Your Honor, that's fine.  

21 THE COURT:  All right.  All right.  

22 Now back to the number of people.  So let me see, you 

23 had said up to four people?  Let's go over the number of people 

24 again and at the different times.  

25 Next to the tank.  So that would be the people up 
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 1 against the railing.  Correct?  

 2 MR. LISTER:  Okay.  So the ruling that I heard was 

 3 specific to nighttime and it was there would be in the stadium 

 4 and in the stands, not up against the rail, two Plaintiffs' 

 5 representatives, a videographer and Mr. Hargrove.  And then two 

 6 Defendants' representatives, a videographer and then a trainer.

 7 THE COURT:  That's nighttime.

 8 MR. LISTER:  That's nighttime.

 9 THE COURT:  Nighttime nobody comes up to the rail, so 

10 that takes care of that.  

11 So we were going back to what you told me I had said 

12 you wanted only two people and you told me oh, it could be up to 

13 four people.  So that's what I'm trying to square away the 

14 daytime against the rail.

15 MR. LISTER:  Right.  During the daytime when we're 

16 having training sessions, the trainers are interacting, two 

17 people can be right up against the rail.  Others in the party 

18 can be further back.  And during brief periods of time if they 

19 feel they really need it, and we used the words "very brief 

20 periods of time" in our proposed order, two more people could 

21 come against the rail for a total of four.  That was an attempt 

22 to accommodate them.  

23 THE COURT:  All right.  So during the daytime, during 

24 -- does this include rest time having people up against the 

25 rail?  
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 1 MR. LISTER:  No, it would defeat the point of rest time 

 2 to have people up against the rail.  People should be in the 

 3 stands.

 4 THE COURT:  So then during training time, and the time 

 5 that it's open to the public right before the show, right after 

 6 the show, sort of along the same lines of the sound recording, 

 7 two people can be up against the rail and up to four people for 

 8 a limited period of time.  

 9 MS. HAWKS:  Your Honor, can I ask what the reason is 

10 for requiring two instead of four?  What is the harm of the 

11 additional two people?  

12 THE COURT:  Yeah, if there's activity during the 

13 training and there's actually members of the public against the 

14 railing before and after the show, let me hear the rationale 

15 there on limiting, at least while the members of the public are 

16 there, there's all kinds of people against the railing, right?  

17 MR. LISTER:  Your Honor, I understand the point.  It's 

18 really during the training sessions when the public isn't there 

19 --

20 THE COURT:  Training.

21 MR. LISTER:  -- that we're concerned.

22 THE COURT:  All right.  So training sessions is when 

23 the limit is going to occur.  And then why you want two instead 

24 of four or two and maybe four for a little time?  Tell me about 

25 that and maybe --
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 1 MR. LISTER:  All right.  Well, during the training 

 2 sessions when the stadium is locked, there are a few trainers 

 3 but there are not a lot of other people.  And the whole point 

 4 again is to try to avoid exciting Lolita with something totally 

 5 and radically different that we get behaviors that are not her 

 6 typical behaviors.  We got a better chance with maintaining that 

 7 with two up against the rail, plus of course the trainers that 

 8 are with her, than you do with four.  As you begin to increase 

 9 the number of people, you change the environment more and more.  

10 THE COURT:  Well, I think this place is big enough that 

11 maybe the people don't all need to be jammed up together, but I 

12 think they can spread themselves out around the railing.  I 

13 don't see that that's going to create a problem.  So I'm going 

14 to allow -- so what did you want?  You wanted the three experts 

15 and the videographer, right?  That's four people.

16 MS. HAWKS:  Correct, Your Honor.

17 THE COURT:  All right.  So as long as they spread 

18 themselves out and not congregate, I think that all four of them 

19 can be there.  Okay?  And you know, not necessarily, I mean if 

20 the videographer has to be there talking to one expert, maybe 

21 the other expert can walk around.

22 MS. HAWKS:  Sure.

23 THE COURT:  All right.  So then that takes care of 

24 that.  

25 Then the final thing is the lab thing, and I'm having a 
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 1 hard time understanding why Defendants want to vet the lab.  

 2 Obviously if Plaintiffs pick a, my word, disreputable lab, they 

 3 will have to live with those consequences.  So what is your 

 4 concern, that you don't trust whatever lab you're going to have 

 5 some of the samples and conduct your own, so it's going to be a 

 6 little bit of a battle of the experts there.  

 7 MR. LISTER:  Yes, Your Honor.  We've asked for the 

 8 identification of the labs and that issue could have been 

 9 resolved if they had simply told us who they were because we 

10 could have checked.  The concerns here are largely first the 

11 confidentiality, preserving the confidentiality of the samples.  

12 We don't know whether the labs are within the United States, 

13 they're not within the United States, it's impossible to enforce 

14 any sort of confidentiality.

15 THE COURT:  So you're concerned that the expert from 

16 Luxembourg is going to have the test conducted over there?  

17 MR. LISTER:  Well, there are several overseas experts 

18 that the Plaintiffs have named.  So yes, they might very well 

19 want to do something overseas where there is no way to enforce 

20 this court's protective order because the court doesn't have 

21 jurisdiction.

22 THE COURT:  All right.  So it has to be a US lab and 

23 the lab has to abide by the protective order in handling the 

24 specimens, correct?  

25 MR. ROSE:  That's correct.
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 1 THE COURT:  Is that contemplated in the protective 

 2 order?  

 3 MR. LISTER:  Yes, we were going to contemplate having 

 4 the lab sign the protective order.  There's an exhibit at the 

 5 back of the protective order.

 6 THE COURT:  All right.  US lab.  All right.  That seems 

 7 like a reasonable --

 8 MS. HAWKS:  No objection to that.

 9 THE COURT:  -- Limitation.  

10 MR. LISTER:  We also ask that the lab not be someone 

11 affiliated with the Plaintiffs.  The Plaintiffs are activists 

12 organizations, and we would feel much more comfortable if it's 

13 someone not affiliated with the Plaintiffs.

14 THE COURT:  You can challenge that.  I mean, it would 

15 be smart of them to rely on an independent lab, but you know, 

16 they can handle their evidence whatever way they want to.  I'm 

17 not going to tell them what lab to use.  Only that it be a US 

18 lab.  All right?  And anything else?  We covered everything.  

19 So when is this going to be?  Let's see.  So it would 

20 be -- when is it going to be?  The 19th or the 20th?  

21 MR. LISTER:  Your Honor, may we just finish up with the 

22 labs and the procedures and the chain of custody?  

23 THE COURT:  I'm sure you all can agree on the chain of 

24 custody.  That wasn't the objection.  The objection was to vet 

25 the lab.  You all can work out the chain of custody of the 

PROCEEDINGS RECORDED BY DIGITAL AUDIO RECORDING

TRANSCRIPT PRODUCED BY COMPUTER

Case 1:15-cv-22692-UU   Document 172   Entered on FLSD Docket 04/05/2016   Page 33 of 42



34

 1 specimen.  I don't think you need me for that.

 2 MR. LISTER:  I'm sorry, Your Honor.  I interrupted you.  

 3 Ms. Hawks, we're FedExing the samples to the labs that you 

 4 identify in the US.

 5 MS. HAWKS:  Okay.  Yeah, and with regard to chain of 

 6 custody, I think all we ask is that you maintain the record of 

 7 how the exchange occurred.

 8 THE COURT:  You all know how to do that.  All right.  

 9 So which day?  Monday is a holiday, you all know, 

10 right?  

11 MR. LISTER:  We were planning January 19th at 4 in the 

12 morning.  Tuesday, January 19th, 4 a.m.

13 MS. HAWKS:  That's actually -- would it be possible to 

14 do starting 4 a.m. on the 20th?  

15 MR. LISTER:  Your Honor, we have our video equipment 

16 lined up for the 19th.  We've contracted with an outside video 

17 company, we're prepared for the 19th.

18 THE COURT:  But you had offered the 19th or the 20th, 

19 right?  

20 MR. LISTER:  We had offered it and there really hasn't 

21 been agreement about the date for weeks.

22 THE COURT:  The 18th is a holiday.  So basically I 

23 think things would be more back to normal the morning of the 

24 20th.

25 MS. HAWKS:  Yeah, and the reason that I ask for that is 
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 1 just because in our original request, I think we asked for 9 

 2 a.m. to 9 a.m. And backing things up, given the relatively short 

 3 notice on this, will be more difficult than pushing them out.

 4 THE COURT:  Yeah.  Can you move your videographer?  

 5 MS. HAWKS:  I think we can.  We've consulted with the 

 6 client.  So 4 a.m. on the 20th.

 7 THE COURT:  On the 20th.  Until what is it we were 

 8 saying?  1:15 p.m.?  

 9 MS. HAWKS:  Until 1:15 p.m.

10 THE COURT:  Okay.  We record our proceedings.  I don't 

11 know how you want to go about this.  I took good notes, but 

12 obviously -- let's see.  Maybe we can just go over what the 

13 order will read while you're all here, and then I'll have my 

14 clerk -- Steph, let's have Ethan come in please.  All right.  

15 I'm going to have my clerk takes notes, kind of double-check me.  

16 Let's give them a minute to come in and that way we can prepare 

17 the order as detailed as possible.  

18 MS. HAWKS:  Your Honor, could we use the minute to 

19 discuss what happens if a disputes arises during the inspection?  

20 THE COURT:  Oh, let's see.  What am I doing that day?  

21 MR. ROSE:  We would love to have you come out.

22 THE COURT:  That would be one person too many.  Hang on 

23 just a second.  Let me see what availability I have.  Four in 

24 the morning, I hope you all don't call me at 4 in the morning, 

25 right?  I used to live in Key Biscayne so that would have been 
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 1 convenient, but I just moved to Coral Gables so I couldn't 

 2 really jump out of bed and run out.  

 3 But let's see.  The 19th --

 4 MR. ROSE:  We can carpool together.

 5 THE COURT:  All right.  Well the 19th, I have a meeting 

 6 at 9:30 and then I have a hearing at 1:00.  I can have my 

 7 cellphone with me and if you need me, you can call chambers and 

 8 they'll get ahold of me.  

 9 MS. HAWKS:  I think we're actually looking at the 20th 

10 now, Your Honor.

11 THE COURT:  Oh that's right, that's right.  Sorry about 

12 that.

13 MS. HAWKS:  No, no problem.

14 THE COURT:  All right.  You're right.  All right.  The 

15 20th, my first hearing is at 2:00.  So I should be available if 

16 you need me to handle something by phone.  

17 MS. HAWKS:  Thank you, Your Honor.

18 THE COURT:  All right?  All right.  Ethan, take good 

19 notes.  So the order is going to say that the -- what are we 

20 calling this?  An inspection?  Inspection.  The inspection will 

21 take place on January 20th from 4 a.m. to 1:15 p.m.  Okay.  So 

22 then daytime restrictions -- and feel free to jump in, daytime 

23 restrictions are people can come up to the railing only during 

24 training and pre- and post-show hours.  Up to four people.  And 

25 only the public areas of the railing.  Nighttime restrictions, 
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 1 only in the stands?  Is that what we said?  

 2 MR. LISTER:  Yes, Your Honor.

 3 THE COURT:  And did we limit the nighttime number of 

 4 people?  Did we say one expert and the radiographer?  One expert 

 5 and radiographer.  

 6 MR. LISTER:  Two people each side, as I understand it.

 7 MS. HAWKS:  And my understanding was that the attorney 

 8 could be present, but outside of the stadium.

 9 THE COURT:  Right.  I was going to get there.

10 MR. LISTER:  Right.  That's correct.

11 THE COURT:  One expert videographer in stadium, 

12 attorney outside and that applies to each side.  

13 Okay.  Then so this thing is on the 20th, three days 

14 before then will be Sunday?  Sunday the 17th, provide scope of 

15 examination and then during examination, may request additional 

16 procedures?  Would that be a good way to call it, Dr. Rodriguez?  

17 Procedures?  Subject to Dr. Rodriguez's sole discretion to 

18 conduct them.  

19 Then, let's see, we figured out the sound recordings, 

20 sound recording allowed from the stands and from one foot behind 

21 the railing during training pre- and post-show.  Okay.  I 

22 already covered the people up to the railing.  

23 The lab has to be a US lab and has to sign 

24 confidentiality agreement.  

25 Also by Sunday, list of equipment to be used.
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 1 MR. LISTER:  Your Honor, I would take advantage of the 

 2 invitation to jump in.  We would like the list of equipment to 

 3 have the model number and manufacturer, enough information so we 

 4 can look up the specs on the internet.  

 5 THE COURT:  Brand name, model number.  Will that do 

 6 you?  Brand name and model number?  

 7 MR. LISTER:  Yes, Your Honor, and thank you.

 8 THE COURT:  All right.  Okay.  Can anybody think of 

 9 anything else?  

10 MR. LISTER:  Your Honor, we mentioned the no cell 

11 phones or laptops during the night.

12 THE COURT:  Well, they can have them in their pocket, 

13 right?  

14 MR. LISTER:  Well of course, yes.

15 THE COURT:  Right.  So no active -- so nighttime 

16 restrictions, the number of people and no activated -- well, 

17 silenced cell phones?  Would that do it?  

18 MR. LISTER:  That's fine.

19 THE COURT:  Silenced cell phones.  

20 MR. LISTER:  And if I can clarify with counsel for 

21 Plaintiffs, counsel for Plaintiffs had offered that the 

22 inspection party will sign waivers of liability to deal with the 

23 slip and fall concerns at night.  Is that offer still good?  

24 MS. HAWKS:  It is, yeah.  And I think you guys had 

25 submitted some proposed language in a proposed order.
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 1 THE COURT:  Yes.  I signed the proposed order.

 2 MS. HAWKS:  Plaintiffs would like to strike gross 

 3 negligence from there.  I don't know that we are in a position 

 4 to be waiving gross negligence on the part of the Defendant.  

 5 MR. LISTER:  Your Honor, this whole exam is their idea.  

 6 It's a very dark stadium.

 7 THE COURT:  You need to have a broad waiver of 

 8 liability.  

 9 MS. HAWKS:  Okay.  

10 THE COURT:  You're coming on to their land.

11 MS. HAWKS:  Okay.

12 MR. LISTER:  And just for the clerk's benefit, our 

13 proposed release language, which is very short, is in our 

14 proposed order at the end.

15 THE COURT:  Yeah, I saw that.

16 MS. HAWKS:  One final point of clarification with 

17 regard to the waiver, Your Honor.  I know that we said that the 

18 videographer has to be located in the stands, but that can be at 

19 the beginning of the stands too, right?  Like we said, I think 

20 there's an eight foot buffer between the railing and then --

21 MR. LISTER:  That's fine.  Or you can go up if you want 

22 to get elevation.

23 MS. HAWKS:  Got it.  I see.

24 THE COURT:  Right.  The way that limitation works is by 

25 where we're limiting the number of people who can come up to the 

PROCEEDINGS RECORDED BY DIGITAL AUDIO RECORDING

TRANSCRIPT PRODUCED BY COMPUTER

Case 1:15-cv-22692-UU   Document 172   Entered on FLSD Docket 04/05/2016   Page 39 of 42



40

 1 railing.  So are you contemplating that the people can come up 

 2 to the railing would include the videographer, right?  

 3 MR. LISTER:  Yes, Your Honor has ruled four, so one 

 4 would be the videographer.

 5 THE COURT:  So when it's public, he can be up there.  

 6 MS. HAWKS:  Yeah, I think our concern was just with 

 7 regard to nighttime filming.

 8 THE COURT:  Nighttime nobody could come up to the 

 9 railing.

10 MS. HAWKS:  Right.  And so we wanted to make sure that 

11 he was allowed to be at the beginning of the stands as opposed 

12 to at the very top of the stands.

13 THE COURT:  Well, only in the stands.  That's the 

14 ruling.  Only in the stands.  But I suspect that he's going to 

15 want to be up top.  

16 MS. HAWKS:  Yeah, that may well be.  It may be a moot 

17 point anyway.  I'm certainly not a videography expert.

18 THE COURT:  Because right there next to it, all he's 

19 going to see is the glass wall.

20 MR. LISTER:  While we're on the subject of the video 

21 equipment, we'll use the list of the equipment to evaluate 

22 whether there's any bright lights.  The Plaintiffs have 

23 represented that there won't be, and the list of the equipment 

24 is the chance to check that.  If there's an issue, we'll speak 

25 with Ms. Hawks and hopefully resolve it.
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 1 THE COURT:  Hopefully.  All right?  Another advantage 

 2 of doing it on the 20th is you have the 19th.  If there's any 

 3 issues before the 20th, you can contact chambers.  So any 

 4 issues, contact chambers.  That's going to be in the order.  

 5 MR. LISTER:  There's a number of noncontroversial 

 6 provisions.  Another one, is this is not a deposition.  This is 

 7 not an opportunity to interview the trainers.  You've never 

 8 objected to that, I think it would be good to make that clear.

 9 THE COURT:  All right.  I think you had some of those 

10 things in your proposed order, so let's look at that and we'll 

11 throw that in.  

12 Do we have a Word copy of your order?  

13 MR. LISTER:  Yes.  

14 MR. SALKY:  We e-mailed a copy to chambers on 

15 Wednesday.

16 THE COURT:  The Word copy?  Okay.  So I'll find it.  

17 All right.  

18 So let's see.  Oh, the stuff about wearing appropriate 

19 clothing.  Do you have any objections to that?  

20 MS. HAWKS:  No, not at all, Your Honor.

21 THE COURT:  Right.  So Paragraph 3 in the order, wear 

22 appropriate clothing.  We can just import that.  

23 No lasers.  No hidden recordings.  

24 And the waiver.  So Paragraph 3, we can just copy and 

25 put into the order if you all are fine with that.  
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 1 MR. LISTER:  Thank you.

 2 THE COURT:  Okay?  All right?  So you'll get the order 

 3 today.  And like I said, if you need my assistance either on the 

 4 19th or the 20th, up to, during the inspection on the 20th or 

 5 the 19th in preparation, contact chambers jointly and we will 

 6 try to assist you as expeditiously as possible.  

 7 Anything else I can do for you at this time?  All done?  

 8 All right.  All right.  Good luck to all of you.  Thank 

 9 you very much.  

10 MS. HAWKS:  Thank you, Your Honor.  

11 (PROCEEDINGS CONCLUDED)
* * * * *

12
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