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STATEMENT OF SUBJECT-MATTER 

AND APPELLATE JURISDICTION 

Record evidence supports the District Court’s ruling that the three 

organizational Plaintiffs each have standing to bring this suit on the basis of a 

diversion-of-resources injury, and Mr. Garrett on the basis of an aesthetic injury, 

which are redressable and fairly traceable to Seaquarium’s harming and 

harassment of Lolita in violation of the ESA. Each of the Plaintiffs also satisfies 

the prudential standing requirements.  

However, given that both the District Court’s ruling that Plaintiffs had 

standing (DE 203 at 10-17) and Seaquarium’s challenge thereto (MSQ Br. 6-14) 

were based on an analysis of PETA’s standing alone, only PETA is discussed 

herein. If, for any reason, the Court should reverse the District Court’s summary 

judgment findings as to PETA’s standing, the case may proceed so long as the 

Court finds that any one of the other Plaintiffs has standing. See Am. Civil Liberties 

Union of Fla., Inc. v. Miami–Dade County Sch. Bd., 557 F.3d 1177, 1195 (11th 

Cir. 2009) (citing Watt v. Energy Action Educ. Found., 454 U.S. 151, 160, 102 S. 

Ct. 205, 212 (1981)). Since Seaquarium challenges standing on appeal after a final 

judgment on the merits based on a fully developed record, the Court is “obliged to 

. . . examine the record as a whole to determine whether [it is] empowered to 

1 
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adjudicate the matter at hand.” Nat’l Parks Conservation Ass’n v. Norton, 324 F.3d 

1229, 1242 (11th Cir. 2003).2 

I. Statement of Facts Relevant to Standing 

PETA is an animal-protection charity dedicated to protecting animals from 

abuse, neglect, and cruelty. (DE 133 ¶ 11.) A central tenet of PETA’s mission is to 

expose inhumane treatment of animals used for entertainment; educate the public 

about such treatment; and, ultimately, to encourage people to choose alternative 

forms of entertainment. (Id.) To achieve this objective, PETA uses public 

education, cruelty investigations, research, animal rescue, legislation, special 

events, celebrity involvement, protest campaigns, and administrative comments 

and complaints. (Id. ¶ 12.) Since at least 2011, the organization has expended 

substantial resources on efforts to improve Lolita’s welfare, including specifically 

to address Seaquarium’s unlawful “take.” (Id. ¶¶ 17-20.) 

II. Appellants Have Standing 

“A federal court’s jurisdiction . . . can be invoked only when the plaintiff 

himself has suffered some threatened or actual injury resulting from [a] putatively 

2 Seaquarium’s statement that this Court cannot “consider any other plaintiff’s 
purported standing” is simply wrong. (MSQ Br. at 5 n.2.) This Court reviews the 
District Court’s order de novo, applying the same standard of review—viewing the 
facts in the light most favorable to Plaintiffs and drawing all inferences in their 
favor. Jones v. Am. Gen. Life & Acc. Ins. Co., 370 F.3d 1065, 1069 (11th Cir. 
2004). 

2 
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illegal action.” Warth v. Seldin, 422 U.S. 490, 499, 95 S.Ct. 2197, 2205 (1975) 

(quotation marks and citation omitted). Accordingly, a plaintiff must establish “the 

three required elements for constitutional standing:”  

(1) an “injury in fact”—a harm suffered by the plaintiff that is 
concrete and actual or imminent, not conjectural or hypothetical; 
(2) causation—a fairly traceable connection between the plaintiff’s 
injury and the complained-of conduct of the defendant; and 
(3) redressability—a likelihood that the requested relief will redress 
the alleged injury.  

Ala.-Tombigbee Rivers Coal. v. Norton, 338 F.3d 1244, 1252 (11th Cir. 2003) 

(quotation marks and citation omitted). 

 “[I]n reviewing the standing question, the court must be careful not to 

decide the questions on the merits for or against the plaintiff, and must therefore 

assume that on the merits the plaintiffs would be successful in their claims.” 

Culverhouse v. Paulson & Co., Inc., 813 F.3d 991, 994 (11th Cir. 2016). 

A. Injury in Fact  

i. PETA has established an injury-in-fact through 
impairment of its mission and diversion of its resources. 

Under Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S.Ct. 1114, 

1124 (1982), “an organization has standing to sue on its own behalf if the 

defendant’s illegal acts impair its ability to engage in its projects by forcing the 

organization to divert resources to counteract those illegal acts.” Common 

Cause/Ga. v. Billups, 554 F.3d 1340, 1350 (11th Cir. 2009) (citation omitted); see 

3 
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also Ga. Latino Alliance for Human Rights v. Governor of Ga., 691 F.3d 1250, 

1260 (11th Cir. 2012); Fla. State Conference of N.A.A.C.P. v. Browning, 522 F.3d 

1153, 1165-66 (11th Cir. 2008); Cent. Ala. Fair Hous. Ctr., Inc. v. Lowder Realty 

Co., 236 F.3d 629, 639-43 (11th Cir. 2000). The “redirection of resources to 

counteract” the challenged acts “is a concrete and demonstrable injury, not an 

‘abstract social interest.’” Arcia v. Fla. Sec’y of State, 772 F.3d 1335, 1341-42 

(11th Cir. 2014) (quoting Havens, 455 U.S. at 379).   

The Eleventh Circuit has expressly rejected any “distinction between an act 

or law negating the efforts of an organization . . . and an act or law merely causing 

the organization to voluntarily divert resources in response to the law.” Browning, 

522 F.3d at 1166. Both are “injur[ies] cognizable under Article III.” Id. The latter 

“are [the] opportunity costs of” a defendant’s unlawful acts “since although” the 

plaintiff’s programming “is not impaired directly there would be more of it were it 

not for the defendant’s” acts. Cent. Ala. Fair Hous. Ctr., 236 F.3d at 640 (citation 

omitted). “There is an obvious difference between . . . an organization 

manufactur[ing] [an] injury necessary to maintain a suit . . . and the situation where 

an organization incurs diversion of resources and frustration of purpose damages as 

a result of specific” unlawful conduct by the defendant. Id. at 642; see also 

Browning, 522 F.3d at 1165-66 (rejecting defendant’s assertion that plaintiff’s 

diversion-of-resources injury was merely “self-inflicted”); Ga. Latino Alliance, 

4 
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691 F.3d at 1260 (organization had standing where it diverted resources from 

residency and naturalization programs to “educating affected members of the 

community and fielding inquiries” about a law targeting undocumented 

immigrants).   

Although an organization cannot “manufacture[] the injury necessary to 

maintain a suit by expending resources on that very suit,” Cent. Ala. Fair Hous. 

Ctr., 236 F.3d at 642, “[t]he fact that the added cost” to the organization from 

diverting resources from other efforts “has not been estimated and may be slight 

does not affect standing, which requires only a minimal showing of injury,” 

Browning, 522 F.3d at 1165 (internal quotations omitted). 

The record establishes that PETA has suffered and continues to suffer classic 

Havens injuries—a frustration of its mission and consequent diversion of its 

resources, or “impair[ment]” to its “ability to engage in its own projects.” Arcia, 

772 F.3d at 1341. Seaquarium holds Lolita in conditions that “injure” her and 

“significantly disrupt” her “normal behavioral patterns,” in violation of the ESA’s 

take prohibition. 16 U.S.C. § 1538(a)(1)(B); 50 C.F.R. §§ 17.3, 222.102 (defining 

“harm” and “harass”). This frustrates PETA’s mission by requiring it to focus its 

resources on litigation to ensure compliance with established laws rather than on 

other educational and investigatory efforts, administrative comments, and 

legislation. (DE 133 ¶ 14.) It also frustrates PETA’s efforts to alleviate the 

5 
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suffering of other animals held in injurious conditions like Lolita’s because 

Seaquarium’s apparent impunity suggests to the public that such conditions cannot 

actually harm and harass her. (Id. ¶ 15.) 

Just as the defendants’ discrimination in Havens frustrated the organization’s 

mission of “mak[ing] equal opportunity in housing a reality,” 455 U.S. at 363, 

Seaquarium’s take of Lolita makes it harder for PETA to achieve its mission to 

protect animals. (DE 133 ¶¶ 14-16.) Coupled with the diversion of its resources, 

infra Section I.V.iv, the frustration of PETA’s mission is a concrete and 

demonstrable injury sufficient to establish standing. 

ii. Participation in litigation is not a bar to, and indeed can 
support, Havens standing. 

Seaquarium renews its unsuccessful argument that “PETA’s use of 

litigation”—not in the context of this litigation, but generally—forecloses the 

possibility of establishing an injury-in-fact based upon its diversion of resources to 

counteract Seaquarium’s unlawful conduct. (MSQ Br. at 6.) 

The Eleventh Circuit has held that an organization’s expenditures “on that 

very suit” are insufficient to support Havens standing—not its expenditures on any 

litigation generally related to similar issues. Cent. Ala. Fair Hous. Ctr., Inc., 

236 F.3d at 642; see also Browning, 522 F.3d at 1166 (an organization’s “[c]osts 

unrelated to the legal challenge . . . qualify as an injury”); Village of Bellwood v. 

6 
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Dwivedi, 895 F.2d 1521, 1526 (7th Cir. 1990) (standing based on “deflection” of 

“time and money from counseling to legal efforts”). Seaquarium attempts to 

conflate three lawsuits that assert violations of different laws against different 

defendants—as well as expenditures that were clearly not incurred in any 

litigation, infra at Section II.A.iv—into a single “orca litigation strategy” as an 

end-run around this well-established precedent. (MSQ Br. at 2-3.) 

Accordingly, the District Court properly rejected Seaquarium’s argument 

that “PETA’s mission includes litigation” and found that PETA’s use of “litigation 

to accomplish its mission,” which “is distinct from litigation itself being PETA’s 

organizational goal,” can qualify as a diversion-of-resources injury. (Order at 14.) 

iii. Organizations found to have standing routinely  
engage in litigation. 

Seaquarium’s attempt to distinguish binding precedent by arguing that 

“PETA’s ordinary activities include litigation” in a manner consistent with its 

mission, “[u]nlike the . . . organizations to which the Court has granted standing” 

(MSQ. Br. at 9), is entirely without support. In fact, several of the organizations to 

which Seaquarium refers engage in more litigation than PETA. 

In Browning, this Court found that the NAACP Florida State Conference 

had standing to challenge Florida’s voter registration statute, Browning, 522 F.3d 

at 1166, notwithstanding that litigation was an integral component of the 

7 
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organization’s activities. See NAACP Florida State Conference, History, 

http://www.flnaacp.com/history/ (detailing litigation as a core tactic from the 

1940s through today) (last visited Feb. 19, 2017).  

Likewise, in Common Cause/Ga., the Court found that NAACP had 

standing, 554 F.3d at 1349-51, notwithstanding its extensive focus on litigation 

throughout its history. NAACP, Oldest and Boldest, http://www.naacp.org/oldest-

and-boldest/ (last visited Feb. 19, 2017). Additionally, a search of Westlaw reveals 

that the organizational plaintiffs in several other cases cited by Seaquarium engage 

in other litigation in furtherance of their missions.3  

iv. PETA has sustained injuries apart from the resources 
devoted to litigation. 

Even if litigation were one of PETA’s “ordinary activities” (MSQ Br. at 9), 

the record shows PETA is also forced to divert substantial resources of money and 

staff time4 away from many other regular activities to counteract the Seaquarium’s 

unlawful take of Lolita and its misrepresentations regarding Lolita’s welfare. These 

include, but are not limited to: monitoring Lolita’s conditions; organizing and 

3 Seaquarium’s attempt to confine organizational standing to plaintiffs that 
“challenge a newly adopted law or regulation” is unsupported by Havens, its 
progeny, and even Arcia, which Seaquarium cites in purported support but 
challenged neither a law nor regulation. (MSQ Br. at 8-9.) 
4 An organization’s diversion of “personnel and time” is part of its diversion-of-
resources injury for purposes of Havens standing. E.g., Browning, 522 F.3d at 
1165-66.  

8 
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promoting protests; drafting administrative submissions; drafting and publishing 

information on websites and social media; publishing alerts asking supporters 

either to contact the Seaquarium or government agencies regarding Lolita; 

preparing and distributing press releases; and conducting media interviews. (DE 

133 ¶¶ 14-19, 21.) None of these efforts include staff time or costs incurred on the 

current litigation. The District Court acknowledged that “[t]his evidence . . . 

demonstrates that PETA’s diversion of resources to address Lolita’s captivity, 

apart from this lawsuit, has impaired its mission of protecting animals from abuse 

through legislative and educational efforts.” (Order at 11.)  

v. Seaquarium relies heavily on non-binding and 
distinguishable law from other circuits. 

While Seaquarium pays lip service to this Court’s decisions on the Havens 

doctrine, it ignores them entirely in its analysis of PETA’s injury-in-fact (MSQ Br. 

at 9-12), instead conspicuously citing only cases from the D.C., Fifth, and Third 

Circuits—which have construed the diversion of resources necessary to constitute 

an injury in a manner expressly rejected by this Court. Even if they did apply, 

Seaquarium misstates the breadth of those decisions. 

Seaquarium primarily relies on the D.C. Circuit’s holding that “an 

organization’s use of resources for litigation, investigation in anticipation of 

litigation, or advocacy is not sufficient to give rise to an Article III injury” and “an 

9 
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organization does not suffer an injury in fact where it ‘expend[s] resources to 

educate its members and others’ unless doing so subjects the organization to 

‘operational costs beyond those normally expended.’” Food & Water Watch, Inc. 

v. Vilsack, 808 F.3d 905, 919-20 (D.C. Cir. 2015) (emphasis added).5  

This Circuit has made clear that “the underlying logic of Havens is at odds 

with the D.C. Circuit’s analysis” in this line of cases, explaining: 

When a[n] . . . organization expends resources as a proximate result of 
the defendant’s [unlawful] conduct, and those resources would have 
been devoted to other activities consonant with its mission were it not 
for the offending conduct, it suffers injury . . . . There is an obvious 
difference between the situation . . . where an organization 
manufactures the injury necessary to maintain a suit by expending 
resources on that very suit—and the situation where an organization 
incurs diversion of resources and frustration of purposes damages as a 
result of specific documented incidents of unlawful [conduct]. In the 
latter situation, the organization is clearly not seeking or inflicting its 
own injury; the injury is inflicted by the defendants. 

Cent. Ala. Fair Hous. Ctr., Inc., 236 F.3d at 642. In the Eleventh Circuit, “[c]osts 

unrelated to the legal challenge . . . do qualify as an injury, whether they are 

voluntarily incurred or not.”  Browning, 522 at 1166.  

 Moreover, even if the D.C. Circuit’s precedent did apply, the cases on which 

Seaquarium relies are inapposite. In Ctr. for Law & Educ. v. Dep’t of Educ., 396 

F.3d 1152, 1161–62 (D.C. Cir. 2005), the plaintiffs did not suffer an injury because 

5 Seaquarium misleadingly replaces “unless” in this quote with “even if,” giving 
the sentence the opposite meaning. (MSQ Br. at 9.) 
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they failed to challenge the substance of the regulations at issue, alleged only a 

change to their lobbying strategies, and thus did now show a conflict between the 

challenged conduct and their mission. In Food & Water Watch, Inc., the 

concurring opinion explained the D.C. Circuit’s bright-line distinction between 

suits between private parties, for which “expenditures made to educate the public” 

can qualify as an injury, and those against the government. Food & Water Watch, 

808 F.3d at 926 (Henderson, J., concurring) (citing Spann v. Colonial Village, Inc., 

899 F.2d 24, 25–26 (D.C. Cir. 1990)); see also Americans for Safe Access v. Drug 

Enf’t Admin., 706 F.3d 438, 457–58 (D.C. Cir. 2013) (plaintiffs’ efforts did not 

support standing because, in part, the case did not involve private actors). In Equal 

Rights Ctr. v. Post Props, Inc., 633 F.3d 1136, 1140-42 (D.C. Cir. 2011), the court 

recognized that “diversion of resources to programs designed to counteract the 

injury to its interest in promoting fair housing” could be sufficient, but found that 

plaintiffs lacked standing because the two declarations on which they relied “d[id] 

not indicate when [the plaintiff] undertook the specified activities.” Indeed, in 

PETA v. U.S. Dep’t of Agric., 797 F.3d 1087 (D.C. Cir. 2015), the court 

acknowledged that “‘[m]any of our cases finding Havens standing involved 

activities that could just as easily be characterized as advocacy—and, indeed, 

sometimes are.’” 797 F.3d at 1093 n.4. 
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Seaquarium’s citation to opinions of the Fifth and Third Circuit—which 

have adopted a Havens analysis similar to the D.C. Circuit doctrine rejected by this 

Court—is similarly unavailing. See Ass’n of Cmty. Organizations for Reform Now 

v. Fowler, 178 F.3d 350 (5th Cir. 1999) (ACORN’s allegations of injury due to its 

allocation of resources to monitoring and voter registration activities failed because 

it “made no showing that these . . . costs are fairly traceable to any of the conduct” 

it alleged was illegal); Fair Hous. Council of Suburban Philadelphia v. 

Montgomery Newspapers, 141 F.3d 71, 76–78 (3d Cir. 1998) (no injury where 

plaintiff failed to show any connection between the challenged discriminatory 

advertisements and its alleged diversions).  

B. Causation 

“To establish causation a plaintiff need only demonstrate, as a matter of fact, 

a fairly traceable connection between the plaintiff’s injury and the complained-of 

conduct of the defendant.” Charles H. Wesley Educ. Found., Inc. v. Cox, 408 F.3d 

1349, 1352 (11th Cir. 2005) (quotation marks and citation omitted). This Court has 

made clear that no proximate cause is required, but “[i]nstead, even harms that 

flow indirectly from the action in question can be said to be ‘fairly traceable’ to 

that action for standing purposes.” Focus on the Family v. Pinellas Suncoast 

Transit Auth., 344 F.3d 1263, 1273 (11th Cir. 2003) (citation omitted).   
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In Browning, 522 F.3d 1153, this Court considered whether the diversion of 

a voting-rights organization’s resources to counteract the effects of a challenged 

election law was “fairly traceable” to the defendant’s enforcement of the law. The 

court held that, having already found an injury from the organization’s diversion of 

resources to comply with the law, “causation [wa]s apparent.” Id. at 1159 n.9. The 

same is true here: If Seaquarium did not “take” Lolita and misrepresent that Lolita 

is being treated lawfully and humanely, PETA would not be forced to divert 

resources to preventing that unlawful conduct and to educating the public about 

Lolita’s unlawful conditions. 

C. Redressability 

“Redressability is established . . . when a favorable decision ‘would amount 

to a significant increase in the likelihood that the plaintiff would obtain relief that 

directly redresses the injury suffered.’” Mulhall v. UNITE HERE Local 355, 

618 F.3d 1279, 1290 (11th Cir. 2010) (citation omitted); see also, e.g., Ga. Latino 

Alliance, 691 F.3d at 1260 (holding that diversion-of-resources injury was 

redressable); Browning, 522 3d at 1159 n.6 (same). 

In Haitian Refugee Center, Inc. v. Nelson, 694 F. Supp. 864 (S.D. Fla. 

1988), aff’d by 872 F.2d 1555 (11th Cir. 1989), aff’d sub nom. by McNary v. 

Haitian Refugee Ctr., Inc., 498 U.S. 479, 111 S.Ct. 888 (1991), the plaintiff 

organizations argued that they were forced to divert resources to counteract the 
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unlawful administration of a federal immigration program. Id. at 874-75. The court 

found that because “the defendants control[led] implementation of the 

regulations,” and the “alleged mishandling” of the regulations was “the very basis 

for the plaintiffs’ complaint,” “requiring [the defendants] to recognize and abide by 

these regulations would provide the plaintiffs with the remedy they s[ought] and 

resolve the alleged injury.” Id. at 875.  

Here, Seaquarium controls Lolita’s conditions, the “alleged mishandling” of 

which is “the very basis for the plaintiffs’ complaint,” and requiring Seaquarium to 

comply with the ESA will mean that PETA will not have to continue to divert 

resources to prevent Seaquarium from harming and harassing Lolita or to 

educating the public about the unlawful conditions in which she lives. (DE 133 ¶ 

21.) Thus, the record evidence clearly establishes that a favorable decision would 

likely redress PETA’s injuries.6 

Accordingly, PETA has established standing to pursue this lawsuit. It has 

established a diversion-of-resources injury, directly traceable to Seaquarium’s 

unlawful conduct, and redressable by the requested relief. As set forth in briefing 

6 The District Court did not, as Seaquarium alleges, “seem[] to have accepted . . . 
that PETA cannot obtain a forfeiture of Lolita.” (MSQ Br. at 13.) Rather, with no 
need to address Seaquarium’s arguments regarding forfeiture or PETA’s 
opposition, the court found that PETA’s injury would be redressed by an order 
enjoining Seaquarium from violating the ESA. (Order at 16.) 
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below, PETA has also met the requirements for prudential standing. (DE 131 at 17-

19.) 

ARGUMENT 

I. Statutory Construction 

Plaintiffs do not contend, as Seaquarium suggests, that the terms “harm” and 

“harass” should be taken to “the outer limits” of their “definitional possibilities.” 

(DE 203 at 22; MSQ Br. at 29.) Rather, Plaintiffs’ position is that these terms must 

be interpreted to effectuate the broad purpose of the ESA—and that such an 

interpretation is mandated by the statutory language and context, regulatory 

definitions, Supreme Court precedent, legislative intent, and agency interpretation.7  

A. The Language of the ESA Does Not Support a Drastic Narrowing 
of the “Take” Prohibition 

i. The District Court misapplied noscitur a sociis and ejusdem 
generis. 

As Seaquarium acknowledges, noscitur a sociis is designed only to avoid 

unintended breadth for statutory terms. (MSQ Br. at 30.) Seaquarium therefore 

contends that the District Court’s application of the canon to narrow the terms 

7 Plaintiffs’ interpretation of the ESA is also supported by the declarations of two 
practitioners with more than 75 years’ combined experience, including in the 
Solicitor’s Office of the Department of the Interior, as General Counsel to the 
Marine Mammal Commission, as Special Counsel to FWS, in private practice and 
academia, and as lead editor of the American Bar Association’s ESA treatise, filed 
in connection with briefing regarding attorneys’ fees in this case. See Declarations 
of Patrick Parenteau and Donald Baur. (ECF Nos. 230-1, 230-2.) 
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“harm” and “harass” was intended by Congress because the “level of ‘impact’” 

contemplated by the other terms defining “take” either involves seizure ( “trap,” 

“capture,” and “collect”), is “gravely” threatening ( “kill” and “shoot”), or has the 

potential to seize or “gravely” threaten (“pursue,” “hunt,” and “wound”). (MSQ Br. 

at 30-31.) But Seaquarium’s argument is supported neither by the definitions of 

these terms, nor by the law governing the application of noscitur a sociis.8  

The regulatory definition of “harass” contains no requirement of a “grave” 

threat to life. 50 C.F.R. § 222.102. In fact, other than “harm,” which is defined in 

the regulations to include both killing and injury (and not, notably, “grave” injury), 

50 C.F.R. §§ 17.3, 222.102, the definitions of only two terms—“kill” and “hunt”—

necessarily involve fatal actions. See New Oxford American Dictionary (3d ed. 

2010). The other terms defining “take” do not require a “grave” injury at all. For 

example, “pursue” is defined as to “follow (someone or something) in order to 

catch or attack them,” New Oxford American Dictionary (3d ed. 2010)—and one 

could quite easily “pursue” birds simply to catch them on film. See also id. 

(defining “wound” as to “inflict injury on (someone)”). Thus, the language of the 

statute itself fails to evidence any intent by Congress to limit its application to 

8 To the extent that it is appropriate to look for commonality in the terms, it is more 
logical to interpret them as contemplating disruption of normal behavioral patterns. 
(See Pl. Br. at 29.)  
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“grave” threats. See United States v. Stevens, 559 U.S. 460, 475, 130 S. Ct. 1577, 

1588 (2010) (declining, in the context of a statute addressing animal “crush 

videos,” to impute a narrowing “cruelty” requirement into the terms “wounded” 

and “killed” where nothing in their dictionary definitions suggested cruelty).  

Quite to the contrary, the Supreme Court in Sweet Home explicitly found 

that Congress’ intent was for the terms defining “take” to be given their broadest 

possible reach. Babbitt v. Sweet Home Chapter of Communities for a Great Or., 

515 U.S. 687, 704-05, 115 S. Ct. 2407, 2416 (1995) (citations omitted).9 The fact 

that the Court also found that certain of these terms are similar in that they do not 

contemplate direct force (see MSQ Br. at 35) does not save Seaquarium’s 

argument, since this commonality was found to support a broader, not a narrower, 

reading of the statute.10 Sweet Home, 515 U.S. at 701, 115 S. Ct. at 2415.  

9 Seaquarium points out that the Sweet Home Court acknowledged “that activities 
that cause minimal or unforeseeable harm will not violate the Act as construed in 
the ‘harm’ regulation,” but noted that such harm was not addressed in the case 
because the challenge at issue was facial in nature. Sweet Home, 515 U.S. at 699, 
115 S. Ct. at 2414. Neither, however, is such harm at issue here. The harm that 
Lolita suffers is severe and undeniably foreseeable, as it has been ongoing for 
decades. (See Pl. Br. at 5-6, 9-14.) 
10 The reference in NMFS’ definition of harm to “habitat modification or 
degradation” does not constrain the types of injury that fall under the definition 
(see MSQ Br. at 40) but, rather, illustrates the point addressed in Sweet Home that 
harm may be indirect. Sweet Home, 515 U.S. at 697-98. 
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Seaquarium’s reliance upon McDonnell v. United States, 136 S. Ct. 2355 

(2016), is misplaced. In that case, the Supreme Court assessed whether the 

defendant, a former governor, had performed an “official act” in exchange for 

something of value. Id. at 2365. “Official act” was defined as “any decision or 

action on any question, matter, cause, suit, proceeding or controversy, which may 

at any time be pending, or which may by law be brought before any public 

official . . . .” 18 U.S.C. § 201(a)(3). In order to construe “question” and “matter” 

as used in this definition, the Court applied noscitur a sociis. It noted, however, 

that the canon was “not an inescapable rule,” but rather “is often wisely applied 

where a word is capable of many meanings in order to avoid giving unintended 

breadth to Acts of Congress.” McDonnell, 136 S. Ct. at 2368 (emphasis added). 

McDonnell does not mention and Plaintiffs have been unable to find any indication 

in the legislative history for the federal bribery statute that Congress intended a 

broad interpretation of the terms at issue,11 as is clear in the context of the ESA. 

The McDonnell Court examined dictionary definitions of the other terms in 

the statute (cause, suit, proceeding, or controversy), determining that they all 

involved formal exercise of governmental power, and that such a requirement 

should therefore also be imposed upon the terms “question” and “manner.” 

11 McDonnell also raised federalism and constitutional concerns not at issue here. 
See id. at 2372–73.  
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Id. at 2368. Here, however, the definitions of the majority of the terms in the 

statute at issue do not in any way connote the “grave” injury that the District Court 

cast as the commonality between them.  

Similarly, in Yates v. United States, 135 S. Ct. 1074 (2015), the Supreme 

Court examined a section in Sarbanes-Oxley providing that anyone who 

“knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a 

false entry in any record, document, or tangible object” with the requisite intent, 

commits a crime. 18 U.S.C. § 1519. The Court was concerned with whether fish 

discarded in order to conceal illegal harvesting constitute “tangible objects.” The 

Court noted that “tangible objects” was the last in the series of terms, and 

concluded that this meant it was appropriately read to refer “not to any tangible 

object, but specifically to the subset of tangible objects involving records and 

documents.” Yates, 135 S. Ct. at 1085. Here, in contrast, the terms at issue—

“harm” and “harass”—appear first in the definitional list and thus need not, under 

Yates, be modified as relating only to the words that follow them.  

The Yates Court also reviewed the relevant section header and the language 

of other sections, and concluded that they supported a construction of “tangible 

objects” that was limited to records, documents, and devices closely associated 

with them. Id. at 1083-85. Here, however, there is no indication anywhere in the 
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language of the ESA that the scope of the statute is limited to “grave” threats. 

Indeed, a search for “grave” within the statute yields zero results.  

The second canon at issue—ejusdem generis—likewise does not justify 

narrowed definitions of “harm” and “harass.” As Plaintiffs explained, the canon is 

not properly invoked where general words precede specific ones. See Pl. Br. at 28; 

see also Allen v. Thomas, 161 F.3d 667, 671 (11th Cir. 1998). Further, as with 

noscitur a sociis, it makes little sense to apply a canon whose purpose is to narrow 

a statute when, as here, doing so runs counter to Congressional intent and Supreme 

Court precedent. (Pl. Br. at 28–29.) 

Finally, with respect to United States v. Hayashi, 22 F.3d 859 (9th Cir. 

1993), the primary case on which the District Court relied in its application of 

ejusdem generis, the Sweet Home Court did not, as Seaquarium argues, merely 

distinguish the case with respect to its requirement of “direct” harm. (See MSQ Br. 

at n.15.) Rather, the court explained that Hayashi cannot be relied upon to construe 

the ESA’s “take” provisions because the definition of that term under the Marine 

Mammal Protection Act was fundamentally different in scope. (Pl. Br. at 31-32.)12  

12 Seaquarium erroneously states that Hayashi is the “only Court of Appeals 
decision to have construed either term in an analysis of a ‘take’ prohibition.” 
(MSQ Br. at 30-31.) As Plaintiffs stated (Pl. Br. at 13 n.12), a Fifth Circuit case 
from the same year held essentially the opposite of Hayashi—that 
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ii. Seaquarium and the District Court improperly rely on the 

Sweet Home dissent. 

Seaquarium feigns shock that Plaintiffs “go so far as to accuse the district 

court” of joining certain aspects of the Sweet Home dissent (MSQ Br. at 34), but 

the District Court itself explicitly cited the dissent as support for its finding that 

certain terms in the ESA’s definition of “take” should be understood to overlap 

almost entirely. (DE 203 at 21-22.) Such a construction is at odds with Sweet 

Home’s majority: By imposing a “grave” threat requirement on “harm” and 

“harass,” the Court caused the terms to be almost entirely subsumed by “kill” and 

“attempt to” do the same. See Sweet Home, 515 U.S. at 702, 115 S. Ct. at 2415.   

As set forth in Section III.B, both Seaquarium and the District Court also 

followed the Sweet Home dissent when they focused only on a cherry-picked 

selection of statements from the ESA’s legislative history. See Sweet Home, 515 

U.S. at 705, 115 S. Ct. at 2416 (discussing the dissent’s “selective foray” through 

legislative history.) 

Seaquarium took its reliance upon Sweet Home’s dissent even further by 

implying that a 1961 dictionary definition of “take,” as “to get possession (as fish 

and game) by killing or capturing,” justifies drastically narrowing that term. (MSQ 

merely feeding wild dolphins constituted harassment under the MMPA. Strong v. 
United States, 5 F.3d 905, 907 (5th Cir. 1993). 
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Br. at 28.) The Sweet Home dissent relied upon similar authorities, including 

decades-old dictionary definitions defining “take” as to “catch” or “capture” a wild 

animal, concluding that these definitions “fit[ ] neatly with the rest of 

§ 1538(a)(1)(A).” Sweet Home, 515 U.S. at 717, 115 S.Ct. at 2422. The majority 

rejected this conclusion, stating that “the term ‘take’ in § 9 reached far more than 

the deliberate actions of hunters and trappers.” Id. at 705, 115 S.Ct. at 2416. The 

same must be done here.  

B. Congress Intended the ESA to Protect Captive Animals Against 
More Than Just “Grave” Threats 

The legislative history of the ESA is far from “pellucid” in its purported 

support for the District Court’s construction of “harm” and “harass.” (See MSQ Br. 

at 38.) As Plaintiffs explained, Congress unambiguously provided that the “take” 

prohibition was intended to have the broadest possible reach. (Pl. Br. at 22-32.) 

Seaquarium nevertheless contends that the legislative history of the statute 

somehow discusses habitat destruction and predation in a way that justifies that it 

be drastically narrowed with respect to captive animals. (MSQ Br. at 37-39.) 

NMFS and FWS do not agree. Both agencies have explicitly recognized 

after exhaustive review that Congress intended the ESA’s protections to extend to 

captive animals. In listing Lolita herself, NMFS stated that “Section 9(a)(1)(A)-(G) 

of the ESA applies to endangered species regardless of their captive status.” 80 
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Fed. Reg. 7380-01, 7388 (Feb. 10, 2015). Similarly, FWS has stated that 

“Congress did not intend for captive-held specimens of wildlife to be subject to 

separate legal status on the basis of their captive state.” 78 Fed. Reg. 33790-01, 

33798 (June 5, 2013); see also Pl. Br. at 32-40.13 

C. Relevant Agency Regulations Do Not Reduce Protections for 
Captive Endangered Animals 

The District Court and Seaquarium purport to “defer,” under Skidmore v. 

Swift & Co., 323 U.S. 134, 140, 65 S. Ct. 161, 164 (1944), to agency interpretation 

of the ESA. Their deference, however, is limited to a cherry-picked selection of 

out-of-context excerpts from agency records that, taken as a whole, unambiguously 

support broad ESA protection for captive animals. For example, both cite a 

statement by NMFS that “depending on the circumstances, [NMFS] would not 

likely find continued possession, care, and maintenance of a captive animal to be a 

violation of section 9.” 80 Fed. Reg. at 7389. In citing this excerpt, Seaquarium 

places emphasis on the word “not” (MSQ Br. at 40), but fails to address both the 

key limiting phrase that begins the statement—“depending on the 

circumstances”—and NMFS’ recognition in the same document of the “need for a 

13 As Plaintiffs explained, where Congress intended to exempt captive animals 
from specific protections of the ESA, it did so explicitly. (See Pl. Br. at 33-34.) 
Captive animals like Lolita are not in any way excluded from the ESA’s “take” 
prohibition. 
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more focused evaluation” before any determination could be made as to whether 

Lolita was being taken. 80 Fed. Reg. at 7385.  

The process of discovery in this case was the more “focused evaluation” that 

NMFS called for. It revealed that the “circumstances” of Lolita’s captivity are 

abysmal, and that they cause her physical and psychological injury and create a 

likelihood of further injury by interfering with a variety of normal orca behaviors. 

(See Pl. Br. at 5-6, 9-14.) 

Seaquarium goes on to cite a statement by FWS that “proper care and 

maintenance of listed wildlife in captivity do not constitute ‘harassment’ or 

‘taking.’” 63 Fed. Reg. 48634-02, 48636 (Sept. 11, 1998). In the same document, 

however, FWS stated that “maintaining animals in inadequate, unsafe or unsanitary 

conditions, physical mistreatment, and the like constitute harassment because such 

conditions might create the likelihood of injury or sickness.” 63 Fed. Reg. at 

48638. This is precisely the type of improper care at issue in this matter—

Seaquarium keeps Lolita in an undersized tank wherein she is physically injured by 

the dolphins confined alongside her and, as a result, exhibits stereotypic behavior 

and suffers from a variety of ailments. (See Pl. Br. at 5-6, 9-14.) 

The fact that the ESA extends protections to captive animals receiving 

improper care is further reflected in the very language adopted in the regulation 

under discussion in 63 Fed. Reg. 48634-02. That regulation, 50 C.F.R. § 17.3, 
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exempts husbandry practices from the definition of “harass” only if they (1) are 

generally accepted, (2) satisfy the minimum AWA standards, and (3) are not likely 

to result in injury to an animal. 50 C.F.R. § 17.3; see also Pl. Br. at 56-58 

(explaining that the conditions of Lolita’s confinement do not satisfy these 

requirements). 

Plaintiffs thus do not contend that the ESA applies in an identical manner to 

captive and wild specimens, since certain AWA-compliant, generally-accepted 

husbandry practices that are not likely to result in injury could still constitute 

harassment of a wild animal. But Seaquarium and the District Court do not merely 

seek to preserve the existing exemptions under the regulation—rather, they 

advocate for a novel “grave” threat requirement that would drastically reduce 

protection for captive animals, even with respect to conduct that is not generally-

accepted or that causes non-life threatening injuries.  

D. The ESA and AWA Are Not in Conflict 

Seaquarium argues that Plaintiffs’ construction of “harm” and “harass” 

should be rejected because it “would displace a long established regulatory 

framework providing for licensing and oversight of exhibitors and researchers by 

APHIS.” (MSQ Br. at 44 (citing DE 203 at 37).) But APHIS does not enforce the 

ESA; it enforces the AWA, which sets forth only the “minimum requirements,” 7 

U.S.C. § 2143(a)(2), for all animals—not just endangered animals—in the care of 
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an exhibitor. The ESA, in contrast, is enforced by NMFS, FWS, and citizen suits 

such as this one, and provides heightened protections for the subset of captive 

animals who are also listed as endangered. Relying upon AWA compliance to 

determine whether an entity is satisfying the more rigorous standards of the ESA is 

entirely illogical.14  

Moreover, APHIS has been repeatedly criticized by its own Office of the 

Inspector General for failing to adequately enforce the AWA. (Pl. Br. at 41-42.) It 

therefore makes little sense for courts charged with enforcing the ESA—a wholly 

separate and more stringent statute—to defer to that agency’s findings. 

Further, contrary to Seaquarium’s assertions (see MSQ Br. at 24, 49-50), the 

District Court did not rely upon APHIS’ findings of AWA compliance. The Court 

acknowledged Plaintiffs’ argument that APHIS had never seen the evidence of 

Seaquarium’s non-compliance that was uncovered during discovery (DE 203 at 

37), and therefore appeared to conclude that, even if Seaquarium were not AWA-

compliant, its conduct would not violate the ESA unless it rose to the level of a 

14 The exemption in 50 C.F.R. § 17.3 reflects the heightened ESA standard in that 
it not only requires AWA compliance, but also generally-accepted husbandry 
practices and that the conduct does not cause injury. Further, the definition of 
“harm” does not reference the AWA at all.  
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“grave” threat.15 Such a holding turns the ESA on its head, affording less 

protection to endangered animals covered by that statute than the AWA affords to 

all animals, regardless of endangered status. 

Section 1540(h) of the ESA does nothing to justify this perverse result. See 

MSQ Br. at 46-47; 16 U.S.C. § 1540(h). A finding that an entity violates the ESA 

in no way “superced[es] or limit[s]” the functions of the Secretary of Agriculture 

as to findings of compliance with the AWA. Likewise, it does not “preclude” the 

USDA from conducting “any proceeding” as to whether or not a facility is AWA-

compliant, nor is it “determinative” of any issue impacting such compliance. 

Rather, in such a circumstance, APHIS remains free to make any determination it 

feels is appropriate without considering the ESA at all. Indeed, numerous AWA 

licensees have been found in violation of the ESA but continued operating under 

the AWA.  

Further, Seaquarium’s attempt to distinguish the Supreme Court’s decision 

in POM Wonderful LLC v. Coca-Cola Co., 134 S. Ct. 2228, 2241, 189 L. Ed. 2d 

141 (2014), is unavailing. First, the Court did not “emphasize[] . . . that there is no 

relationship between the FDCA and the Lanham Act” (MSQ Br. at 48), but 

15 Numerous regulations under the AWA set standards the violation of which 
would not necessarily constitute a “grave” threat to life. See, e.g., 9 C.F.R. § 2.75 
(setting forth record-keeping requirements for animal dealers and exhibitors).   
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stressed repeatedly that the two statutes “complement each other in major 

respects.” Id. (citation omitted). Second, while POM Wonderful did involve the 

question of whether the FDCA precluded a Lanham Act challenge, preclusion was 

not determinative of the Court’s extensive analysis of statutory interpretation and 

the scope of the laws at issue in that case. However, by adopting a grave threat 

standard, the District Court here construed the terms in the ESA so narrowly that a 

cause of action is essentially precluded anytime there is AWA compliance. Third, 

Seaquarium argues that because the ESA’s purpose “is, at most, tangentially 

implicated” whereas “the AWA is ‘sharply focused’ on care for captive exhibited 

animals,” POM Wonderful “provides no support” for Plaintiffs’ argument. (MSQ 

Br. at 49.) Yet the Court rejected this very argument, holding that it was of no 

significance that the FDCA and its regulations addressed labeling with more 

specificity than the Lanham Act because “[they] are complementary and have 

separate scopes and purposes,” can be implemented in full at the same time, 134 S. 

Ct. at 2240, and each has its own enforcement mechanism, id. at 2238. 

Seaquarium also mischaracterizes the implicated agencies as having a “close 

relationship—of more than 40 years standing” in an attempt to deflect the 

controlling POM Wonderful decision. (See, e.g., Pl. Br. at 41 (Marine Mammal 

Commission comments highly critical of USDA for failure to consider “abundant 
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data” or “the physical and psychological well-being of the animals,” and 

prioritizing cost concerns over animal welfare).) 

II. Material Facts Remain in Dispute 

Whether or not frequent infections, anemia, kidney disease, and possible 

ulcers and lung disease “gravely” threaten Lolita’s life is not a question of law, but 

of fact.16 Yet the District Court concluded, as a matter of law, that no factual 

disputes existed. (See Pl. Br. at 52.) Such a conclusion is improper and warrants 

reversal under any construction of “harm” and “harass.”17 

In addition, to the extent that AWA compliance is relevant, it remains a 

disputed fact. (Pl. Br. at 55-58.) As set forth above at Section III.D, the District 

Court did not hold that Seaquarium had complied with the AWA. If it had, such a 

holding would resolve disputed issues of fact and therefore be improper on 

summary judgment.  

Finally, with respect to Daubert issues, Plaintiffs do not contend that 

admissibility must be determined in this appeal. (See MSQ Br. at 51.) Rather, 

16 If the District Court’s “grave” threat standard is rejected, then the factual 
disputes are even more numerous. (Pl. Br. at 52–54.) 
17 In discussing Dr. Gallego’s statements (MSQ Br. at 16), Seaquarium omits a key 
phrase: “[D]uring the limited amount of time that we saw her.” (DE 127, ¶ 16.) Dr. 
Gallego was referring to a site inspection conducted on a single day. This does not 
negate his broader findings as to the seriousness of Lolita’s ongoing health issues, 
many of which are likely to shorten her lifespan. (See DE 164-27.) 
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Plaintiffs argue that it was inappropriate to grant summary judgment despite ample 

evidence, including but not limited to extensive expert analysis, that resulted in 

numerous material disputes of fact. (See Pl. Br. at n.23.)  

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court 

affirm the District Court’s grant of partial summary judgment as to standing, 

reverse partial summary judgment for Defendant on the merits, and remand the 

case to the District Court for further proceedings. 
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