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December 15, 2017 
 

David J. Smith 
Clerk of Court 
U.S. Court of Appeals for the Eleventh Circuit 
56 Forsyth Street, NW 
Atlanta, Georgia  30303 
 

Re: People for the Ethical Treatment of Animals, et al., v. Miami Seaquarium, et 
al., Case No. 16-14814 

 
Dear Mr. Smith: 
 
 Plaintiffs-Appellants (Plaintiffs), in accordance with the Court’s suggestion at oral 
argument on December 6, 2017, have submitted a letter to address their purported “sea plan” 
plan (the Letter).  Plaintiffs acknowledge that their “Proposal to Retire the Orca Lolita to Her 
Native Habitat in the Pacific Northwest” was not presented to the district court; rather it was 
merely referenced in Plaintiffs’ response to a defense interrogatory, which refers to a website on 
which the plan document may be found.  Letter at 1 (citing DE:130-1, Ex. 2A at 11) (copy 
attached).1  That interrogatory response should be closely reviewed, however, given the 
discussion at oral argument regarding the extent to which Plaintiffs sought any remedy other than 
transfer to a sea pen.   
 

In the interrogatory response, Plaintiffs declined to say how much larger the pool needed 
to be to “to correct the alleged deficiencies in pool size” and instead stated that they sought 
transfer to a sea pen.  (DE:130-1, Ex. 2A at 11).  After the close of discovery, Plaintiffs’ 
Response to Defendant’s Statement of Material Facts ¶ 77, admitted—as “undisputed” 
Defendant’s assertion that, “[i]n responding to interrogatories, Plaintiffs declined to state how 
much bigger they contend Toki’s [a/k/a Lolita’s] pool must be to avoid ESA-prohibited ‘take,’ 
saying they instead want transfer to a sea pen.”  (DE:127, ¶ 77; DE:164, ¶ 77).  Plaintiffs’ non-
response to the interrogatory was the basis of Defendant’s motion in limine to preclude 

                                                 
1   The attached answer to interrogatory 3 is the same document Plaintiffs cited in their Letter (DE:130-1, Ex. 2A at 
11), which is within a sealed portion of the record.   As the same interrogatory answer was later filed publicly at p. 
11 of DE:141-7, 141-8 and 141-9, the answer is printed from the public portion of the record and attached.   The 
different Plaintiffs filed separate but identical answers to the interrogatory (in DE:141-7, 141-8, and 141-9) 
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introduction of evidence of pool size at trial (DE:141), which the district court denied as moot 
due to the grant of summary judgment (DE:203, 204).  

 
 In the same interrogatory response, Plaintiffs listed as “undisputed” other facts asserted 
by Defendant regarding Plaintiffs’ proposed sea pen remedy.  (DE:127, ¶¶ 79, 80, 83, 84, 85; 
DE:164, ¶¶ 79, 80, 83, 84, 85).  In contrast, other facts were disputed on the grounds the sea pen 
plan was “unsettled” or “just one possible plan.”  (DE:127, ¶¶ 78, 87, 88; DE:164, ¶¶ 78, 87, 88). 
 

Respectfully submitted, 
 
       /s/ Elliot H. Scherker 

Elliot H. Scherker  
 
 
/s/ James H. Lister 
James H. Lister  
Birch Horton Bittner & Cherot, P.C.  

 
Attachment 
 
Cc:  All counsel of record (through ECF)  
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HIGHLY CONFIDENTIAL – ATTORNEYS’ EYES ONLY (Interrogatory Nos. 12, 14) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

Case No. 15-cv-22692-Ungaro/Otazo-Reyes 

PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC., 
ANIMAL LEGAL DEFENSE FUND, 
HOWARD GARRETT, and ORCA 
NETWORK,

Plaintiffs, 

v.

MIAMI SEAQUARIUM and
FESTIVAL FUN PARKS, LLC, d/b/a 
PALACE ENTERTAINMENT, 

Defendants.

PLAINTIFF PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS, INC.’S
SECOND SUPPLEMENTAL AND AMENDED RESPONSES AND OBJECTIONS TO 

DEFENDANT MIAMI SEAQUARIUM’S FIRST SET OF INTERROGATORIES, FIRST 
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS, AND 

FIRST SET OF REQUESTS FOR ADMISSION

Pursuant to Rules 26, 33, 34, and 36 of the Federal Rules of Civil Procedure, Plaintiff 

People for the Ethical Treatment of Animals, Inc. (“PETA”), by and through its attorneys, 

responds as follows to Defendant Miami Seaquarium’s (“Defendant”) First Set of Interrogatories 

(the “Interrogatories”), First Set of Requests for Production of Documents (the “RFPs”), and 

First Set of Requests for Admission (the “RFAs”) (collectively, the “Requests”). 

RESERVATION OF RIGHTS

1. These responses and objections to Defendant’s Requests (collectively, the 

“Responses”) are based upon Plaintiffs’ investigation to date, knowledge, and belief. These 

Responses are given without prejudice to subsequent revision, supplementation, or withdrawal 
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Interrogatory No. 3

Describe in detail (with reference to pool width, length, and depth) how much bigger you 

contend that Lolita's pool would have to be to correct the alleged deficiencies in pool size that 

You claim exist such that, in your opinion, Lolita would no longer be subject to “take” as a result 

of the size of her pool, and state the basis for your answer. 

Response

Plaintiffs reiterate and incorporate the General Objections and Objections to Interrogatory 

Instructions stated above. Plaintiffs object to this Interrogatory to the extent that they would have 

to draw a legal conclusion in order to respond. Plaintiffs object to this Interrogatory as premature 

to the extent that it calls for expert testimony or analysis or testimony that is the subject of expert 

discovery. Plaintiffs will work with the Defendant to reach agreement on an appropriate schedule 

for expert discovery in this matter.  

Subject to and without waiving the preceding general and specific objections, based upon 

a reasonable investigation to date, which is ongoing, and to the extent that Plaintiffs understand 

this Interrogatory, Plaintiffs respond as follows: 

Plaintiffs seek Lolita’s transfer to a sea pen in accordance with an established 

rehabilitation and retirement plan. Such a sea pen would provide Lolita with the opportunity to 

behave naturally in an environmentally stimulating setting that allows her to move normally and 

prevents her from being further ‘taken.’  Certain information related to this proposed sea pen, 

including its dimensions, is available at 

http://www.orcanetwork.org/Main/PDF/RETIREMENT%20PROPOSAL.pdf. Plaintiffs will 

provide expert analysis regarding the inadequacy of Lolita’s current tank in accordance with an 

agreed upon schedule for expert discovery. 

Interrogatory No. 4

Describe in detail the basis for the allegation in paragraph 46 of the Complaint that 

“Lolita regularly exhibits repetitive abnormal behaviors such as bobbing and listlessly floating at 

the surface of her tank” and describe or produce all videos, photographs, scientific papers, 

statements, written communications with first hand observers and other documents you have 

relied upon in making this allegation. Please include in your response an identification of each 

“abnormal behavior” claimed and the basis for the claim. 

Response
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